:ih the broadest’leqal definition adopted by the U.S; Courts,
ﬁdﬁéver, there is substantial evidence to warrant the con-

Wclusion that Scientology (1) does not encompass belief in
a!deity,'which is one of the traditional tests for religion;

(2) does have a structure of authoritative precepts funda-

“

mentally opposed to the laws and ethics of our society which
’precépts condoné and encourage the commission of crimes and

| fraud; and (3) employs a "religious front" for the sole put-.
‘pose of obtaining money and power. Despite these latter cone: '
'ciusions, the‘City should not interfere with those beliefs
and practices vhich arguably fall within the ambit of "re-

- iigious_activity" in the broadest leg;l interpretation. The
"spécific regulatory measures proposed would'safeguard legiti4
’ﬁ3£e Firsthmendment’free exercise of religion, while pro-
‘tecting the community, and individuals'from many of thé fravdu-
'lent, deceptiQe and criminal practices of Scientology which

f;figppgar to be widely employed within and without the City.

. I11. APPLICABLE PRINCIPLES OF LAW

A, A._FLOPTDA MUNICIPALITY HAS THE POWER TO REGULATE TAX-
" EXEMPT ORGANIZATIONS SOLICITING MONEY OR PROPERTY

'i ' fih ﬁost'states and in many cities and towns in the Uni-
'téd’States, ordinances have been enacted which, in varying
' Qafs,,regulate~organizations which are or hold themselves
'vout to be benevolent, civic, educational, fraternal, voluné
tary health, philanthropic, humane, patriotic, or religious
Vicxgahizationsl In most instances, regulation is accomplished
by requiring registration, application for andkissuance of

permits before the organization is allowed to solicit money




or property. The purpose of such an ordinance is generally

considered to be that of protecting the public from fraud.

See Villége of Schaumburg v, Citizens, Etc., 100 s, Cct. 826
;(1980) and cases ¢ited therein. The cohpelling’interest of
the state or municipality to protuct fraudulent practices by
orgahizatiéns cperating under the pretext of a'charity or a
religion is universally recognized in the law. Village of -

~ Schaumbugg, supra; Cantwell v. Connecticut, 310 U.S. 296 at

306 (1940). League of Mercy Association, Inc., v. City of

Jacksonville, 376502d 892 (1972); Gospel Army v. City of Los

Angeles, 163 P2d 704 (1945); see generally, Delgado, Reli-

_ g;ous Totalism: Gentle and Ungentle Persuasion Under the

First Amendment, 51 Southern California L. Pev. 1 (1977).

“Societal interests in protecting against such fraud are com-
pelling because there are few fraudulent schemes more easily
contrived and executed than those conducted under the aeqis

of charity or religion,

Florida has enacted a statute entitled “Solicitation of

" Charitable Funds", Section 496.01 et seq, of the Florida

Code,~which requires registration, payment of a fee, main-
“tenance and availability of fiﬁancial records, prohibited
acts, enforcement procedures and penalties. The statute has’
noﬁ yet been constitutionally tested, buﬁ the Department of
Sﬁatevhas been regulating "Charitable Organizations", as de-
B ‘fihed in the statute, pursuant to the provisions thereof.
Under the Florida Regulatory Reform Act, the statute is
currently being rcviewed, and as originally drafted, the

statute is being repealed effective July 1, 1982,

The Florida Statute provides that it does not

"preempt any more stringent county or municipal
provision to restrict local units of government




£rom adoptlnq more stringent provisions, .and, in 7
‘such case, such provisions shall be . complied with:
if the registrant desires to solicit within the
geographic district of the local unit of govern=-
ance" (Emphasis supplied), F.S.A. 496.132

" In fact, the City of Jacksonville has adopted such an
ordinance, the First District Court of Appeals in Florida

~ has upheld the ordinence, and the Florida Supreme Court has

denied further appeal. League of Mercy, supra. In'thé |

‘League of Mercy case, the City of Jackscnville successfully :

shut ‘down a commercial enterprise operatlng as a racket re-

llglon with enforcement of its ordinance.

In England, an ordinarce regulating the taxation of pur-

portcdly‘"rnllglous" propertv through the use of a 'ermlt
was spec*flcally npheld against the Church of Scientology.

\ Although the ordinance involved taxation of property as op-
.posed to the regulatioh of charitable funds, there is analoﬁ

; gous application of the principles in that case because a

permit was required. 1In thevcaée of R.v. Registrar General,
3 ALl ER 886 (1970), a local public official denied a pe*mit!
~to the Church of Sczentology which would have exempted from
taxation the "Saint Hill Manor", a Scxentology-owned property.:
VThe English Court upheld the ordinance in that case and the
power of the official to refuse the permit in finding that
the Scmentology property was not "a place of meeting for re-
liglous worship" as required by the ordlnance. This case'is
discussed in Section 1V C (3) of this Report. .

We have carefully reviewed the Florida statute and the
Jacksonviile ordinance in iiéht of most, if not all, of the’
'pertinent decisions of the United States Supreme Court as

well as many of the decisions of other appellate courts




T

.th oughout the Unlted States treatxng the First Amendmont

problems of free exercise of rellglon.

Based upon our analysis of these decisions, and of many

‘different ordinances, including the Florida statute and Jack-

sonville‘ordinance, it is our opinion}and recommendation that
the City should enact an ordinance drafted with more "narrow
spec;flcity" than those enacted in most jurisdictions, lnclu-
dxng Jacksonville. We have proposed such an ordlnance ln

,fSectlon V (1) of this Report.

The,proposed ordinance is recommended to the City based
~eupon‘the conclusion that it is unwise to enact an ordinance‘
wirﬁ broad discretionary powers delegated to a public offi-
‘cial to issue or not issue permits to "charitable organiza-
tlons" engaged in solicitation. Such ordrnances may be des-‘
cribed as “Permlt Approval" ordinances as illustrated by
the‘JecksonVLIlevordlnance. Although the Florida Court of

~Appeals in the lLeague of Meréy'case, supra, upheld such an

ﬁrordinance, and the Florida Supreme Court denzed certiorarl,

. the Unzted States Supreme Court has tradrtlonally strucx

- down such ordlnances as overly broad. Schnelder v. State,

308 U.S. 147 (1979), Cantwell v, Connecticut( 310 U.S. 296

(1970); Jamison v. Texas, 318 U.S. 413; Murdock v. Pennsvl-

vania, 319 U.S. 105 (1943); Martin v. Struthers, 319,0.8.

141 (1943); Thomas v. Collins, 323 U.S. 516 (1945); Hynes v.

Mayor of Oradell, 425 U.S. 610 (1976); Village of Schaumburg

v. Citizens, Etc,, 100 S. Ct., 826 (1980).

The result in the Leaque of Mercy case suggests that en-

actment of an ordinance similar to the Jacksonville one would




i
'

"bé'upheld,by the Florida Supr ame Court. However, there ig

- sxgn:ficant probability of an apoenl to the United Statés
Supreme Court and a questionable r;sk as to the result, par-'
tlcularly in lzght of the cases cxted above. rIhere are Jus-
t;ces in the Court, such as Justlce Rehnqu;st, who adveccate
'states' rights, specifically the right of a municipality to
‘.regulate the solzcltatlon of charitable organxratlons Wlth

a "permit approval" ordinance. (See h;s oplnlon in the

7Schaumburg case, gggggi) The recent appointment of Justice
'k‘O'annor,ka states' tights advocate, would bolster this view

~on the Court.

The Schaumburg case and prev;ous cases c1ted above, and

Heff:on v. International Society for Krl hna Consciousness 49

 Law Week 4762 (1981) dealing with this issue, have consistenﬁly‘
Viewed the First Amendment principles of Free Speech and Free
Exercise of Rel;gion to be of such zmportance that ordlnances
isuch as that in the Qggggg case, must be drafted with very
 “narrow specificxty”' The Court in Schaumburg encouraged pro-
”lcrzpt;ons agaxnst fraudulent mzsrepresentatzon and detailed
,disclosure requzrements Ln such ordznances as opposed to the
Ybroadly d;scretionary "permit approval"' We have adopted this
approach in the nroposed ordinance. Compare U. U.S. v. Church of
Sc;entologz 520 F 2d 818 (9th Cir. 1975) Bouraeoms v, Landrum
396 So, 2d 1275 (1981) and Surinach v, Pescuera de Busquets; 604
"r 24 73 (1979).

The Florlda "Solzc;tat;on of Funds" statute, Section
,496 01, has both permit requxruments and Lt has broad dls-
»closure requirements requiring ”charltable orghnlzatxons" to
-prov1de financxal records and relevant 1nformat10n to the
Department of State. The statute contains various prohxblteq'

acts and provides for administrative proceedings for:




purposes of enforcing the provxs;on . (of the stat-
~ute ) and in making investigations relatinn to a?! i
‘violation thereof, for Purposes of investigation o charac-

~ ter, competence or 1ntegrity of any organizatien,

- and for purposes of 1nvest1gating oractices and busi-
- hess methods thereos." - « ‘
Section 496,021 (6)

tested one of its. sections (Section 496.11(8]) appears to

be in v101ation of the Schaumburg case. Dortions of the

g'statute could be enacted by the City of Clearwater which
fwould based on existing precedent, pass consti utional mus-

‘ ter, and also provide significant local regclatorv authority

bThis power would include identificatlon of those sol\citing

‘funds, maintenance and availabillty of the organization s v
records, and public hearings to determine whether the organi-

zation is v;olating the criminal law or engaged in fraudulent

"ipractices, wzth attendant penalties.a The Supreme Court in

iE&EE!Qil' ggggg,fand Schaumburg, supra, suggested that such

‘Wmeasures are constitutionally valid

We have incorporated nazrowly drawn measures of this type ;gﬁf(f'i

"~_1n the proposed ordznance set forth in Section v (1)

B, MUNICIPAL AUTHORITY TO ENACT A CONSUMER PROTECTIO\I .
‘ ORDINANCE

_ fiThe Federal Government most states and many municipcmli- '
,ties "have enacted what have . been commonly referred to as "con- .
‘”sumer protectiom" laws. Although there is a limited body of

case decrsions interpreting these laws because of their rela- ,
tlvely recert origin, the underlying rationale for such laws ‘

',is togprevent fraud and to provxde for governmental ‘action-

against such rraud




‘das the model for manv of the state and munic*oal laws. Both

The Federal Trade Comm;selon Act, 15 U s.C 545 serves

»the federal act and state statutes are designed to prohlbr
'false and misleading representations in ahe sale of ‘goods or
'serv1ces, preventrng unfair compet;tion and proh biting the
" use of a "bait and switch“ scheme to lure unwitting consu-

| _mers znto hzgher-priced t*ansactxons.k See generally 89 A.L.R.

3rd 399 and 449 (1979).

In l°73 Florzda enacted a. "deceotlve and Uniform Trade

iﬁaPractices" act which is modeled upon the ederal Trade Com=

b jmzssion Act. F.S.A. 501.201 et seq. Florida refers to its

act as the "Little FTC Act". In the case of Department of

~nri Legal Affa;rs V. Roaers, 329 So2d 257 (1976), the Florida
erﬁppellate Court held that the "Little FTC Act" properly oro-
’fscrxbed unfair methods of competition and unfa;r or deceptive
o acts or practioes, that "great wexght" should be g;ven to in~
;ofeterpretatzons of the Federa1 Trade Commission Act; and that )
rfﬁhe "Little FTC Act" aid not constitute an unlawful delega-f“
’dvgmtion of legzslatlve authorlty to the admlnxstratzve ageney

| gtenforcing the act accordzng to federal trade law standards.

L
e ST

The "Little FTC Act" gives to the State Attorney and fhe‘ o

“‘nDepartment of Legal Affairs the authority to enforce the act
”e ‘through various emedles set forth in the act. mhese‘reme-’

»dies include the power to obtaln a declaratorv judgement in-

junctive rellef to recover actual damages on behalf of vie-

tims, and thepowerto hold adm;nlstratlve hearings to. anes-

"tzgate violations of the Act.

| ”s”;Tne'"Little;FTC Act" specifically provides that the Act

_‘*9is'supplemental to and makes no attempt to preempt, local




",’;r,.i*;x;d B
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. consumer protection. ordinances not inconsistent with the C

Se

Act. F S.A. 501. 213 (2) (Emphasis supplied)x The Florida

:Supreme Court in the case of Pinellas COunty,'1 200V, Castle,f

392 so ’dl’92 (1981) specifically held that Pinellas County
was constitutionally authorized to enact its own consumer
protection law and that the changes made by the Pinellas
consumer proteotion law did not violate due process. " Thus,
it appears that under the proVisions of the "Little FTC Act"
and by case deoision of Plorida s highest ccurt the City of
" Clearweter could properly enact a consumer protection ordi-'

“nance designed to prohibit freud and unfair competition.

The fact that a loca1 consumer protection ordinance might
rkbe applicable to the acts or’ conduct of a non-profit, chari-
a,table or religious organization, as well as to any other ine-

ividual or entity, does not render the ordinance unconstitu-.

tional.‘ The law certainly does not give special protection
"to a religious organization committing orimes torts or de-
'ceptive practtcea, which consumer protecticn laws are designed

b o A«a \-.A/edwg,\,,~ ‘ JI:;
. 1to preVent. See U, s. V. Ballard, 322 u. s 78 (1944) dismissed infra.,_f

A consumer prctection law such as that proposed in Section’

1?V of this Report has been made applicable to a religion. In‘

the case of F. E L, Publicetions V. National Conference of

,Catholic Bishons, 466 F, Supp. 1034 (1978), a Federal District

'Court in Illinoxs held that the Illinois deoept*ve trade prac-

tices act applied to allegad unfair competition and deceptive

~acts by a conference of Catholic bishops. The court in that
case rejected the bishops' claim of First Amendment protectioni
for the alleged wrongful acts holding tnat the case did not

involve an ‘ntrafchurch‘dispute, but whethor the copywright,




unfeir~competitionlandooonsumer protectionrlaw.were violeted;
In numerous lower ‘court cases, some of which are stzll
"in litigat;on or on appeal the Church of Scxentology has
v<e.moved to d*eniss claims brought by indiVLduals alleging V1o-
'L,letion of consumer proteﬂtxon laws, as well as fraud the
‘unlioensed practice of mediczne, zntentional infllction of
}emot;onel distress, violatlons of minimum wage laws, viola-
°J'txons of recketeering laws, and other miscellaneous claimed
47 wrongs. In all of those civil cases, in a variety'of court
'prooeedings‘involving criminal indictments and convictions,
‘ﬁthe Cnurch‘of Scientology has attemnted toﬁdiSmiss the oaseA‘
or~prooeeding‘on the qrounde of freedom of religion. The

fcourts heve elmost unanimously rejected thie detense. The'

Y”oeeee set forth in Section IV (c) of this Report outline most

d\fof theee cases.
W Appdhte or reported case dec:.sions :.nvolv:.ng the rela-
\ 7';t1onehip between a P“rpOfted relzgious organization, the right
'Hfitof the state to protect its citizens £rom crime or fraud and
flthe tree exercise cleune of the First Amendment have been '

Sy
’"xendered by meny American courts.

a The proteotion provided by the Pirst Amendment to the :
"U s.,Constitution to organrzatxons claiminq rellg;ous status
‘dlis not ebsolute. Where representations ere anolved, a par*y"
'“vis immune to liebillt§ only if his representatlons are (l)
enreligious Ln oharactor and (2) made in good f8lth ' Where
:ections are- involved, a party always remains subject to ju=-

ldioial review to achieve sufflc;ently important state ob-

‘jectives, and cannot cloak himself with the First Amendment




" to .commit otherwise tortious acts.

Fraudulent Misrepresentationsl

The u.s. Const:tution gives every person the absolute <

 riah* to believe what he or she wants, but does not create

' a license to do or say anything in the name of relaqion."lh

 gantuell v. Connecticut, 310 U.S. 296, 303 =4, the Supreme
Court stated: ) |
f"The Amendinent embraces two concepts, --- freedom
to believe and freedom to act. The first is ab-

solute but, in the nature of thmgs, the second
cannot be."

In Cantwell the Court struck down a state LIlNih&l statute
fwlbarring the solicitatzon of money by a religxous organization
tf‘without‘the prior approval of the Secretary of-a state agency."‘ﬁ
The Court, howeve:, made it‘very clear that its deoision‘did

e‘not apply to !raudulent practices-

I Nothzng we have said is intended even remotely to
. imply that under the cloak of religion persons may,
- with impunity, commit frauds upon the public...the
o state is...froe to regulate the time and manner of
;;«,solieitation generally, in the interes: of publxo
. satety, peaoe, comfort, or convenience. C

X ‘*in‘u*s . Ballard, 322 U.S. 78 (1944) the“shpreme Court
"jspecifically dealt with the issue of a Pzrst Amendment "re

“7zligion defense in a fraud case. In Ballard the "I Am" move-

ment was charged with mail fraud for solzcitxng_funas throughxl

"falae :epresentationS} The defense was that the representa-

7 tions were religious in nature and therefore immune from in-

‘quiry The Federal, Distrlct Court had ruled with the acquz-

- escence of,all counsel that the representations were religious

in nature and that the standard to be applied in instructions =~

& to the jury was not the truth or falsity of the‘assertions




"made by Lhe defendanta but-'“

"Did these ‘defendants honestly and in good faath be- i
1ieve those things?" (32” U.S. at 81) s

On reView the Supreme Court approved and adopted this “qood x
faith" standard The Court stated: |

...We conclude that the District Court ruled pro- -
perly when it withheld from the jury all questions
. concerning the truih or falsity of the religious
belie“s or doctrines of respondents." (322 U.S.at 88)

'::The Court approved the following jury instructions:

"You are not to be concerned with the religious be-"
lief of the defendants, or any of them. The jury
will be called upon to pass on the question of whe-
. ther or not the defendants honestly and in good faith

- believed the representations :

which are set forth in the indictment, and honestly
and in good faith believed that the benefits which
they represented would flow from their belief to ;
those who embraced and followed their teachings, or
‘whether these representations wiire mere pretense
without honest belief on the part of the defendants
or any of them, and, were the representations made
for the purposes of procuring money, and were the
mails used for this purpose.”" (322 U.S. at 82)

This "good faith" standard has‘stOod for thirty-five years

and been applied in a variety of contexts, notably selective
'“:'service litigation. See u.S. v. Seeger, 380" u.s. 163 (1964) .
‘The‘rule means simply that where a religious defenge is in=-
_,terposed, the jury'may'not look'into:the truth‘or fnlsity of
1 a reliQious belief but only the question of whether the be-

liet is sincerely held Conversely, a defendant raising a R
'n"religion" defense may be reouired to show that he holds his

beliefs szncerely -and’ not as a mere pretewt for some other

purpose

~In Ballard, as noted, there was no factual controversy




‘Whothef thearepresenéatiohs~weré religious in nature. It is
cleir,;hoﬁever; that Pefore a defendant can intérpose aA"re- :
, ligion” defense he md&t establish that his representations
were religious and nct secul&r. U.S. v. Carruthers, 152 F24
1512 (7¢h Cir.; 1946){ Carruthers was also a mail fraud case;
The decision strasses the importanée of distinguishing bctwegn
religious and secular'#eprasentations; The defendant's repre-
lcntations included bqgh secﬁlar #nd religious p}omises. He
_claimod’to be a Doctor of Medicine and'Divinity and to have
studied in Tibet anﬁ England. He administered to both religiou§
and ‘physical needs of the Foundation's "students" and made
numerous reprggentations in}both,éategcries. The Court of
Appeals, in affitminq the conviction, held ﬁhat a jury could
g p:oporly,detormino4into which category the representations
balonged, seéular or religious. 1If the represenaticns were
of.a :ciigioﬁe‘natuéc, the "good faith" test of B#llard |
would Cpély; it they were secular the ju:yfwdpld judge them
| by ordinnrﬁ common law standards ofifraud."rhe;jury instrucQQ.v
tions in‘gggguthdrl.stated, in part:
- You are further instructed that representations of |
. the defendants, or any of them, concerning or relating
to the subject of breathing, cilence, and positions
of persons during sleep, if you believe that they
are matters within the field of religion, as taught
~the defendant Carruthers, and the truth or falsity
of such representations, if any, may not be gquestioned

in any way by you in arriving at your verdict in this
case. (152 F2d at 517)

| Thus,yaallard and Carruthers, taken together, CIéarly state

th&t when a "religion" defense is raised, a jury may £irst de-
;‘:ermineywhether ghe particular representations are rgligious,
 and if they.are,‘may further question whether they are sincerely
heid. Both these facﬁual hurdles must be cleared before First
Amendment immunity attaches. Only the truth or falsity of
sincerely held religious beliefs are immune from inquiry under

the First Amendment.




; :Thelactivities and representations of a purported reli-

- gien, liamely the Church of Scientology, have been tested

' under the Ballard and Carruthers standards in two related

vcases‘dacided in the District of Columbia, Founding Church

_o!HScientolongv. U.S., 409 F, 2d 1146 (D.C., 1969), and
laited States v, Article or Device, 333 F. Supp. 357 (D. Ct.

. D.C., 1971).

Founding Church involved an effort by the Federal Govern-‘
ment to’condemn the "E-Meter" under the Food and Drug laws,
_ (the "E-Meter” is a crude lie detector used by the Scientolo-

"gists during auditing). The issue wai,oncyot "miSlabeling”}

f;’anq the government was required to show false secular :abfe—

‘sentations regarding the uses and benefits of the device. In
the course of the trial a great maﬁy :epresentations were
‘proven. and shbmittod to the jury. The Court of Appeals found -

thi;‘lome of these were clearly secular, but that some were

“7:j;O£~l'rqliqioul,naturc.ikrhn Court concluded that in view of,

 ‘ff the manner in which the evidence was submitted to the jury,

‘fbgthcte wai l:pojsiblity_ehat they had rendered a verdict based

" on an Qvaluition of the truth or falsity of some of the re-

ligious kepresentationi. This was held to viclate the Bal-
vligsg doctrine. It shéuld'be noted that in'Founding Church,

‘“ﬁhé gbvctnmcnt made no effort to att;ck the "good faith" of

. the :oliqious~:epresentationsv1nvolved. Thus, the Court éx-
éféssly ro!rained from making certain holdings:

(1) We do not hold that the Founding Church is for
all legal purposes a religion. Any prima facie case
made out for religious status is subject to contra=-

~Qiction by a showing that the beliefs asserted to
religious are not held in gocd faith by those asserting
them, and that forms of religious organizations were

. erected for the sole purpose of cloaking a secular
- enterprise with the legal protections of a religion,




(2) We do not hold that, even if Scientology is
a religion, all literature published by it is a
religious doctrine immuine from the act. -
409 F. 24 1162. ‘ ‘
The Court thus made it clear that on retrial the government
could secure a conviction by showing either secular misrep4
ro;entatidns, or religious representations not held to bein good
faith. '
The case was then retried, and an opinion issued by the

District Court entitled United States v. Article or Device

‘(sugta). The Court's opinion directly and forcefully, con-
fronts the issue of claimed First Amendment protection by
Scientology. The judge noted, initially, that Scientology
representations are to some extent an admixture of secular
and tgligious claims.
A few of these writings are primarily religious in
hature. Others contain medical or scientific claims
in a partially religious context. Most of the mater-
ial, however, explains aspects of Scientology and
Dianetics in purely matter-of-fact medical and sci-
entific terms without any apparent religiocus refaer-
ence. 333 F., Supp. at 361
On retrial) the government again made no effort to attack the
' "good faith" of the defandaht's religious claims. Thus, to
E ¢omply with the Founding'Church decision}the ttial cbu:t'ccné :
sidered only thqsé claims which we:e'clearlz secular, The

trial court in Article or Device had no difficulty separating

secular from religious claims. The Court stated:

The bulk of the material is replete with false medi-~
cal and scientific claims devoid Of anv rell i0us
ovcr!az or reference., S35 T. upp. at 36 mpasis

supplie
' The Court also stated:

«o.it is a gross exaggeration to insist that the en-
ergetic, persistent solicitation of E-Meter audited
cures for a fee has all occurred in a spiritual set-
ting without use of a secular appeals and false sci-
entific promises made in a wholly non-religious con-
text., 333 F. Supp. at 360

Finally, the Court set forth in an appendix to the decision




a listing of Scientolooy publicat;ons which’ it concluded to

be secular misrepresentatlons.

Tortious and Illegal Acts -

As noted above, the First Amendment confers absolute pro=- .
tection for religious beliefs, but does not necessarily confer L
immunity for actions, even if they are religiously motivated.

*

See Cantweil v. Connecticut, supra. Over the years many re-

straints upon action have been upheld even though they run
afoul of parti_ular citizen's religious beliefs. These in-

cluded laws restricting child labor, Prince v. Massachusetts,

; 321 U.S. 158 (1944) ., canpulsory blood tranfusions, Jehovah'
witnelses v. ing County Hospital, 390 U.S. 598 (1968) . In

v7’h°’t' action may be regulated whenever the state has a suf- v f_@

- ficiently important objective.

Tho quaranteo of a jud;czal remedy for -ntentzonally in-f

' £lictod torts is clearly an important state objective. See

‘Turner v. Unification Church, 473 F. Supp. 367 (D.C.R.I.,

1 1978). In Turner, the Court stated: L
In rﬁling cn this motion, the Court initially finds
that the free exercise clause of the First Amendment
does not immunize the defendants from causes of ac-
tion that allege involuntary servitude or intentional
tortious activity. 473 P, Supp at 371

 ThéréLappear tc be no case decisions which holé that activity

~which is otherwise tortiocus is exousable simply because it

Qas;committed by a religious crganization or for religious

reasons., Nor would such a rule be compatible with established

constitutional principles. In effect, a grant of such immunity *

Jfor otherwise illegal activity would convert the First Amend-.




- ment, which is intended to be a shield against government in=-

1 ‘ terference, into an offensive weapon, Furthermore, the granting
of such immunity would come dangerously close to the establish-
men+ of religion, also forbidden by the constitution, since

‘it would give a significant legal advantage to those persons
and entities claiming "religious" motive which it withheld from
a non—religiously motivated person.

"Theretore, a consumer protection~ordinance. such as ‘that
proposed and disoussed in Section V (2) of the Report, imple-
=':monted and enforced to proscribe fraudulent practices should

withstand constitutional attack.

C. MUNICIPAL AUTHORITY TO TAX ORGANIZATIONS CLAIMING mef
' EXEMPT STATUS ‘ '

Tax exemptions have existed since biblical times, and

- today ell of the tiftyrstates,allow'tnx‘exemptions foripleces e

of worship. ‘Walz v. Tax Commission of the City of New York,
397 U.S. 664 (1970). State and Federal Statutes and many

state constitutions provide tax exemptions for various chari-

et table, non-profit, religious, educational and scientific or-
ganizations. An applicant who seeks exemption from a state
or £ederal tax bears the burden of demonstrating quali‘ication.‘

Dicklnlon v. Unlted States, 346 U.S. 389, 74s. ct. 152 (1953).

This pnrt of the Report requires an examination of the burdeni
on those organizations which seek a religious exemption from
~'state and federalytaxation, and the criteria by which the

taxing authority determines exemption.




Religious Exemption =

The First Amendment forbids the federal and state govern- |

*l‘ ments from enacting legislation which prohibi s the free ex-

Awercise of religion or which tends to favor or establish one

religion. u.s. Constitution Amendment 1. However, the Su-'“ﬂ

preme Court has held that granting a tax exemption to a bona o

fide religious organization does not Violate the establish-
ment clause of the First Amendment. Walz v. Tax Commiseion

of the City of New York, supra. The Supreme Court. has not

"decided whether taxing religious properties woul o _constitute

a violation o£ the £ree exercise clause of the First Amend-

B ment. Walz, sugra. :

Reepinq First Amendment considerations in’ mind, an or«
*pgenization muet qualify ‘as a religion to claim exempt status.

V'Otherwise, any organization maequerading as a religious enti-

“"i#f°xgy, could quclify for a tax exer ' .n. The taxing authority

1';uis empowered to determine whether an organization qualities |

 for tex exempt status. " Whether the{taxingrauthority is the

hzfstate.or federal government,‘the criteria for determining re-

"nligious exemption is contained in case and statutory law. - The

N statutory schemes which regulate relig-ous exemptions provide 5

.'V'tor administrative remedies for an aggrieved applicant. AS-

'ksuming an’ applicant is denied exemption and has exhausted his

- administrative remedies,presort may be 'had to the courts.

_Td‘Many exémption-denied organirations have sought judicial re~-

: lief which has created a body of federal and state case law

g concerning the necessary criteria for qualification ‘or a re-

ligious tax exemption. This case law wzll serve as a useful
"rguide when applying Florida s Statutory scheme in determining

and granting tax‘exemptiona for religious organizations.




 Florida Law .

The Florida Legislature has enacted statutes which createj 3

-exemptions for various organizations and entities. . See gen-'f
terally, Florida Statutes Annotated, Ch. 196, Section 196.19

. creates an exemption for religious organizations and Section ‘

k 196 192 exempts all property used exclusivelx for exempt pur-

poaea from ad valorum (property) taxes. Likewise, the Flori- |
da Constitution grants an exemption for religious organizations.
FLA, CONST. arc. VII, §3. Most criticalJy, the exemption for

:freligioua organizations is based upon the purpoae for which

~the property is held and the manner in which the property is i

'uaed. 1963 Op. Atty. Gen. 063 138 Nov. 13, 1963 Central N
Ba tiat Church of Miami Pla. Inc y Vo Dade cOunty 216 SO. 2d

4 (1968). The mere fact that the title to real property is

‘}»vested in a religious organization is not sufficient to show

:”Ja right to tax exemption as the applicant must demonstrat

J ‘that the property is used exclusively for religious purposes.
(' ,fOp. Atty. Gen. 066 17 March 11, 1965. An applicant reeking

i,ﬁexemption for a religious organization must affirmatively de-‘x,ff

"monstrate that the property is actually held and used exclu-
sively for religious ourposes. Moffett v. Ash 'z 139 So. 2d
133 (1962); Dr. William Howard Hay Foundation v. Wilcox, 156

Fla. 704, 24 'So. 2d.237 (1946); Op. Atty Gen. 071-56, April 5,

.

g Avrelféious_organization that seeks a tax exempticnkmust .
file an application for exemption with the county tax‘asses-i
'sor, The application must list the property for‘which'thei

exemption is sought and certify its ownership and use. F.S,A;f

o o o e < i b 1 e i . o o r s e a0 A




.196.011. - Once the property appraiser receives an application
for exemption, he‘shéll determine the fdllowing:”‘ -

(a) whether the applicant falls within the defini-
tion of any one or several of the exempt classi-
fications o ' ‘

(b) _whether the applicant requesting exemptiohvuSés :
the property predominantly ‘or exclusively for
exempt purposes S :

(c) the extent to which ihé propefty is used for ex-
~empt purposes

© see P.SA. §196.193 (3) (a) - (c).

" The property'appraiser shall apply the follbwiné,criterig
”‘lin'dgﬁermining whether an organization qualifies for a reli-.
_ gious tax exemption: .

(a)  the nature and extent of the religious activity
.0f the applicant, a comparison of such activities
- with all other activities of the organization
and the utilization of the property for religious
activities as compared with other uses.

the extent to which the property has been made
available to groups who perform exempt purposes,
at a charge that is equal to or less than the-
cost of providing the facilities for their use,
or the extent to which services are provided to

| persons at a charge that is equal to or less than .

‘the cost of providing such services. Such rental -
or service shall be considered as part of the
exempt purposes of the applicant.

| See F.5.A. 196.196.

| fhe1§roperty“ap§raiser mﬁy ndt4§rant a tax exémption‘=
jj,qu a reliéicus organizatioﬁ'if'it is a profit Qrganizatioh,
!;_ F.S.$} l96.l95 (4) . The FloridavLegislatﬁré has set the fol-
,ﬁlqwiﬁg criteria'to:,detérmininq profit 6r_non4profit status
| of‘an‘appliéént seeking'avreligious'tax exemption:

(a) the reasonableness of any advances orn payment
directly or indirectly by way of salary, fee,
loan, gift, bonus, gratuity, drawing account,
commission, or otherwise (except for reimburse-
ments of advances for reascnable out-of-pocket
expenses incurred on behalf of the applicant)

'to any person, company, or other entity, directly.

L)
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\'a}or-ipdi:ectly cbdtrolled(by‘ﬁhe,applicantfér #ny
- officer, director, trustee, member, or stockholder
~o£vthe'applicant: : I ,

the reascnableness of any guaranty of a loan to,
or an obligation of, any officer, director, trustes,
member or stockholder of the applicant or any

- entity directly or indirectly controlled by each’

person, or which pays any compensation to its :
dfficers, directors, trustees, members, or stock-
holders for services rendered to or on behalf of
the applicant; ! ‘ S

The reasonableness of any contractual arrangement by
the applicant regarding rendition of services, the
provision of goods or supplies, the management of
the applicant, the construction or renovation of

. the property of the applicant, the procurement of

~ the real, personal, or intangible property of the
applicant. On other similar financial interest in
the affairs of the applicant; ' :

the reasonableness of payments made for salaries
for operation of the applicant or for services,
supplies and materials used by the applicant,

. reserves for repair, replacement and depreciation

- of the property of the applicant, payment of mort-

. gages, liens, encumbrances upon the property of the:
applicant, or other purposes; . ,

;1(é5 thgf:caaonablendhs~o£}chdrges made by the.dpplicaht
: for any services rendered by it in relation to thg«

value of those services.

~ Ses F.S.A. 196.195 (2)  (a) - (e).

 'Ihfsuhma:y,fthe propo:ty-appraiser'é function is ewofclée&,
: jggg;g; ﬁhc;apﬁfaise:,muit determine th nature and extent of : |
Htﬁq.apélicnnt's réligious actiﬁities and the purpose for whiéh‘
 the property will be used. F.S.A. 196.196; second, the o
;'lppfaijcr mﬁ:t~détd:mine that the religious organizétionvis a
noﬁfpfotit’gnt;ty. F.S.A. 196.195,

~ Assuming the property appraiser determines that an appli-

chnt fgils‘to quhlify for a religious exemptioﬁ, the appraiser

must notify'the‘abplicant, who is entitled to an appeal to the

:f'g brbperqfappraisal adjustment board. F.S.A. 196.193, 196.194.

? " The board must review the decision of the property appraiser

and apply the statutory criteria (supra) ia reviewing the ap-

~29-




f!Preiserfs decision. ?lsiﬁ' 196'193‘ '

The Florida Courts have considered laws in. which the
appraiser must determine the nature and extent of the appli-w
| cant's religious activities and the purpose for whichrthe e
‘pProperty will be used . F.S.A. 196. 196; secondlv, the apprai-
ser must determine that the religious organization is a -non-

~ Profit entity. FP.S.A. 196.195,

Aesuming the property appraiser determines that an appli-
cant fails to qualify for a religious exemption. the apprai-,
sex muet notify the applicant, who is entitled to an appeal

’ft to the property appreisel adjustment board. F.Ss. A. 196.193,

;"*,'196 194. The board must review the decision of the property

; appraieer and apply the statutory criteria (sugra) in reviewing
;the epprniser's decision. F.S.A, 196.193. |

The Ploride courts have coneidered cazes in which a re-

" “n»<':vligiou: entity was denied exemption from property tax. How=

: ever. theee ceeee address the character of the property use

df'fand not the neture and extent of the applicant's religious

h"ectivitiee._ The Florida courts ‘have not addressed the issue

d#o:greliqioul exemption based on the profit character of the

S Teoplicent. Although the Ploride courts may rely on the statu-

" ‘tory criteria for determining the non-profit and religious

:(’Jcherecter and use of property owned by entities seeking re-

ligious exemption, resort may be had to the case law of

>‘~other jurisdictions. SOme foreign courts, the Internal Rev—

‘anue Service and the u.s. Tax Courts have examined the nature

'}‘and extent of an organization's activities and the 5ntended

use of property in determining whether. an applicant qualifieS\




~ for religious etemption. A limited examination of those

! ;cases is helpful

Foreign Jurisdictions Consider .

The Religious Exemption -

‘As suggested Florida courts may consider opinions of
other courts in interpreting the definition of religious pur=-
pose as it pertains to the exemption granted by F.S.A. 196.19.»'
Recently, the application ©of the Unification Chureh (Moonies).
for a religious exemption was denied by“the tax commissioner

“for the City of New York. Holy Spirit Association, Etc. v.

Tax Ccmmissioner. Etc., App. Div. 438 N.vY.S. 2d 521 (1981)

‘New York's Supreme Court rejected the Church‘s contentiou
that its primary purpoee was religious. ‘The Court stated{,:
By denying petitioner (Unification Church) tax exemp-f

. tion, this Court is not limiting petitioner's freedom
-, to practice its beliefs and disseminate its doctrine;

The court noted'that the Unification Church's primary pur-,
pose was not religious since its buildings were being used to
eSpouse political and economic opinions. 438 N. Y S. at 530.

The Court reasoned that a denial of religious exemption for

the Unification Church was "consxstent with a legislative jin- -

tent 'to stem the erosion of municipal tax bases by permittina
local governments to terminate exemptions for non-profit or-
' ganizations other than those conducted axclusively for religi~

‘ous,...purposes' "+ 438 N.Y.S8., at 531,

The court was not reluctant in expressing its duty to

scrutini*e thoge entities claiming religious axemptions:




We are compelled to conduct a broad inquiry into pe-"
titioner's doctrine and activities in order to deter-
mine whether petitioner qualifies for the tax exemp~ -
tion provided by law,.,
Courts can and will, however, examine such beliefs

e whether they exhibit the minimum require- .
. Ments of a religion, 438 N.Y.5. at 526

~In the Unification Church case, JuSticEiBirns applied ‘the

i;theistic definition of religion, a belief in a Supreme Being
;V‘who is superior to -all things in the universe, 526 N.Y.S. at
'i526 and found that the Unification Church met that minimal
standard However, the Court concluded that ‘the Unification

"fChurch espoused political and economic doctrine which defeated

’any clain that the Church was organized for. religious Purposes. '7'h

526 N.¥.s, 528, Conseouentlv, the Church was denied tax ex-

 emption.

Other courts have applied a more liberal definition of
:;:reliqion when interpretinq "reliqious~purposes“ as the ohrase’

wpertains to religious exemption applicants. 1In Fellowship of
ity_ v. Countx of Alameda, 153 cal. App. 2d 693, 315 P,

;’?-f2d 394 (1957) the Court considered a claimed exemption from

:{propertj tax predicated upon religious use. The Court refused .

hw,;{to consider the theistic definition of religion, i.e., belief

i manner: :

8

tin a Supreme Being, but defined religion in the following

1) a belief, not necessarily referring to super-
naturel powers; 2) a cult, involving a gregarious
association openly expressinq the belief; 3) a
system of moral practice directly resulting from an

~adherence to the belief; and 4) an organization
within the cult designed to observe the tenets of

_ The content of the belief is of no moment.,
315 p. 24 at 406

The Court recognized that the dpplicant lacked belief in a
Supreme Be.ng but reasoned that the applicant'c activities

f were similar in all respects to Lhose of a thetstic religious




‘kgroup.- The Court concluded that the property was used for

»ﬁxreligious purposes.

As demonstrated Courts define the word religion dii
‘ ferently for- purposes of determimng qualification for re-
ligious exemption.~ Aoert from the ooncern for the*stic or
non-theist ¢ beludf, Courts will examine an applicant's acti-
i vities to determine if the property is being used for‘“reli-
u, gious purposes"’ Many cases decided by the United States Tax vr
Court and regu’ations issued by the Internal Revenue SerVice

reflect this epproach

' Internal Revenue Service and Application for.

‘Religious Tax Exemption

The Internal Revenue Service hes considered numerous ap-
| ‘plications ‘or religious tax exemption. and has developed a
- two-prong inquiry to assist in the determination of gualifioetion l‘.”“
!or religious exemption~ the orgenizational test and the Opera- i
tional test. “ | '
| A. Organizational Test ' .
An organization seeking a tax exemption must first demon-
strate *that it is organized exclusively for a religious pur-‘ |
oose, I.R.C. 501 (c) (3). The Internal Revenue Service has
| not rendered a de.inition of "religious purpose" and the Su~
oreme Court has been reluctant’'to anpounce a constitutional
definition of religion, as the Court refuses to inquire into
the truth or falsity of one's religious beliefs. United
States v. Ballard, 322 u. S 78, (1944). Therefore, courts °

~may not evaluate the content of an organization's doctrine to

determine if the organization qualifies for a religious ex-




‘emption. Founding Church of Scientology v. United States,

409 F. 24 1146 (p. C. Cir.), cert denied 396 U.s. 963 (1969)

The Service or a state taxing authority may consider the "sin- B

B cerity" of an organization s purpozted religious beliefs,

o United States v. Ballard, 322 u.s. 78 (1944) ; Teterud v. Burns,
=‘522 F. 24 357 (8th Cir. 1975)., If the taxing authority finds
that the applicant doces not Sincerely believe the espoused be-

liefs, the tax exemptionﬂmay be denied.

B, Operational Test

The Internal Revenue regulations require that ‘an organi-'
‘ ~ation engaged primarily in activities which accomplish one
or more exempt purposes, Reg. §1.501 (c) (3) -1 {(6) (1),

£orbid the net earnings to inu,§ to the benefit of a private

T shareholder or individual, Reg. §1.501 (c) (3) = 1 {c) (2),

-and torbid the organizaticn from serving a private interest, 7

‘1Reg. l 501 (c) (3) -1 (d) (1) (ii) If the above regulations
U;?are violated the organization will have failed to meet the
| ‘operaticnal test, i e. it was not operating exclusively tor‘

L“rcligious purposes.

The "primary activity requirement"requires that a substan-
tial part of an organization s activities be in furtherance

k*,cf an exempt purpose. Better Business Bureau of Washinqton,

f‘D.C. V. United States, 326 U.S. 279, 283 (1945) In The Church

‘in Boston, 71 T.C, No 9 (1978), the Tax Court upheld the. denial
'@of an organization's application for religious exemption &nd
held that . the Church had engaged in substantial non-profit

uctivitios by aranting substantial portions of funds to indi-
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';viauais."In Western Catholic Church, 73 T.C. No. 19 (1979),

:_Ehe'Tax Court upheld the Internal Revenue Service's revoca-
ftien of the Orgenization's religious exemption‘for failureito
operate for an axempt purpose., After a review of the eQi&ence,
'the Court concluded that the Organizetion's primary activity

was eecumulating money and making investments, :

ane public interest requirement forbids an organization
from serving a private rather than public interest. Req.
Sl 501 (c) (3) -1 (4) (i) (11). An organization must demon-
’ ;lstrate that it does not functx:« for the benefit of the crea-
B tor or h;s/her family, designated individuals or any person

‘eontrolled by the creator, or his/her family. Unity School

 of Christianity, 4 B.T.A. 61, 69 (1926): Rev. Rul.. 77=430
1977 - 2 C.B. 194, o

Finally, organizat;ons are proh;bited from permxtting

"‘minurement of their net earnings to any private indivzdual

nlCourts will examine the following factors to determine if
ftunds ;nure to the benefit cf a private person:

1) the individual contxols the disoosirion of the
" organization's funds

~2) the funds are transferred to the controlling Ln-‘
~ dividual or to persons controlled indirectly or
‘directly by him, ané

3) the fund transfer is not an ordinary and necessary
expenditure of the organization, thus resulting in
a benefit to the indivuduval,

~ See Founding Church of Scientology, 412 F. 2d 1146, 1200.

The reasonxng implemented by the Servxce when lnterpre- ,
 ting "religious purpose" anc the opinions of the Tax Court, v‘
rendered'updn review of the Service's rulings, may serve as

a guide for the rroperty tax assessor for Pinnellas County




- when reviewing an application for religious exemption, -

i

'D. MUNICIPAL AUTHORITY TO LIMIT EXPANSION OF PURPORTED

"CHURCH FACILITIES" IN THE "DOWNTOWN DEVELOPMENT AREA"

o Floridallaw:very ciearly»affords county and munioipalj
. authorities the right to reasonably rogulate the location of-

churches and church facilities. See Town v. State ex rel Reno

1377 So2d 648 (Fla. 1980) appeal dism. 101°S. Ct. 48. Florida
differs from several other states in this regard While '
;courts in some of these states have held that Pirst Amendmeht}
considerations take preoeoenoe over zoning laws, the,Fiorida; 
Supreme Court has consistently taken an opposi:e'view, and‘
itoidocisions have not been.disturbed by the United States

'Supreme Court. - See Town v. Reno ex rel State, supra; Miami

Beach United Luther v. City of Miami Beach 82'80.2&880 (Fla.

":,1955) x ant v. Orange Countx 328 So. 2d199 (F’a. 1976)

“tvsee.also‘Town of Hialeah v. Hebraia Communzty Center 309 50.2d -

212 (D. Ct. App. 1975); Trachsel v. City of Tamarac 311 So.2d

’;‘137 (D. Ct., App. 1975) Board of Commlssioners o! Dade Countx

’v. Pirst Free Will Baptist Church. 374 80 2d1055 (D. Ct. App.
:~1979) | o

These declsions approve a fairlj broad range of zoning

: regulation of church bulldlngs.f In Board of Commissioners of.

*f Dade‘County v. First Free Will Baptist Church,,supra; a regu-

ulation was upheld whlch permitted churches only in RV-3
V'zonxng (4-unit apartment) - In that case the Court upheld a

- zoning decision to deny a permit for a nhurch in an‘agrioul~ :




toral zone. In Town v. State ex rel Reno, supra, .the COurt

| upheld a zoning ordinance which excluded churches fromrsingle j*y

: family residence zones. ln the Pvlent andfMiami‘Beach‘casee;”i*f

 Courts approved zoning churches out of single family zones.

Other rertinent leqal rules have develoved. A new zoninq
7'f§fordinance, in order to withstand judicial scrutiny, need only

. be ”fairly.debatable" See the Trachsel case. Zoning ordi-

- nances may be justified by a change in a neighborhood See‘-

‘Trachsel. Finally, zoning may be tailored with the intention

1o£ preserving existing property values, and there are many

'Florida cases which so hold.

With éartiCﬁler reterence to churches, the Courts have

~ ‘been particularly unsympathetic to church groups wkich pur--:

fichese properties in areas where zoning prohibited the loca-

f‘f;tion ol‘churches prior to the purchase, and then attempted to

'0verturn the zoning rule with a First Amendment argument. See

fTown v. State ex«relvReno. This is particularly so where there

are other areas of the city in which churches are allowed.

'""Furthermore, the Florida Supreme Court has ‘not accepted the First

}?fe~Amendment a:gument as a basis for the "upset’ of 4 comorehen— .

sive municiral plan. See Miami Beach.

The City of Clearwater has designated a Downtown Devel-'J

 opment District and is presently considering a revamoing of
di! ite zoning laws which will, among other things, create a

This

’t,zoning corollary to the Downtown Development Area,

may be called the Downtown Develooment District. At the

‘>'present time the"e is an unusually high and appdrentlx growing




v,,vdconcentration of ouroorted church facilities in the Downtownv
*lDevelopment District. In deliberating on the adoption of a
;zoning ordinance for the Downtown Development District,
the Lity should carefully consider the following factors-\

1) What is the present concentration of church facili~~
ties in the Downtovn Development District?

2) what has the effect of such concentration been on the

',business and commercial life of the area and on the pro-
perty values of the area?

B 3) What is the projected exoansion of church fac;lities ,
~ in the area? t

| .34) What effect would continueo'expansion of church facili4 |
ties in the area reasonably be expected to have ou the . '
goals and objectives of the Downtown Development Area?

If tne City were to ‘adopt a zoning ordinance restricting

'“expansion of church racilities in the Downtown Development

f"varea (or conditioning it on a soecial permit or exceotion).
it is likelv that a church group or qroups may attempt to.
test’ the validity of the ordinance with litigation. It is
‘torseeable that a group seeking to expand in contravention [
m‘sf::_to the ordinance would allege that the ordinance is invalid

| becaule it constitutes ethnic, religious, or invidious dis-v'ffvli

’Jilﬁ,crimlnation- See Town of Hialeah v. Hebraia Communit Center,

ik ggggg. Where such an attack is mounted against an ordinance;*

" the Court. will, ordinarily make a close examination of the
'record o! the deliberations of the body which adopted the
ordinance. Accordingly it is important that the City Com- :

I'Vmilsioner,'in considering this iasue, consider only those
'factors which are regarded as valid objects of zoning regu-
lation (see above) and aveid irrnlevant or inflammatory mat-

"ters.




'.MUNICIPAL AUTHORITY TO REGULATL THE PRACTICE OF P&YCHOLQGY

AND PSYCHOTHERAPY

| There are three possible approaches to the regulation:

of psychotherapy These are 1) taxation, 2) registration, and

3) aubstantive regulation. - The advantages and disadvantages

_are discussed, infra,

SCIENTOLOGY AS THE PPACTICE OF

S R S . PSYCHOLOGY' AND PSYCHOTHERADY
S e : - f—“ff-_”ff—————__——ff_ﬁ_——‘

The practices of SCientology undoubtedlv constitute

ipsychotherapy vAmonq the various psycnotherapeutic claims ofii

: Scientology are increased I.Q., increased interpersonalpcom-

‘munication skills, imp:oved'memcry, freedom from“neusosis and

‘anxiety, marital and family harmony, and cures for drug addiction

and psychosomatic illnesses. All of these benefits are claimed

‘ to be achieved by a process of "auditing" identical to psycho-'

,the:apy. An auditor, on a paid hourly basis, interviews a "pre-

'““_clear” intensively about the details of his emotional life, while

using a lie-detector (the "E-Meter“) ‘to sharpen his questioning.

The auditox keeps notes of everything that is said ‘He propounds

'?}va:ious words to tle pre-clear such as "sex", "exc*eta"

"m';s_'

'(turbation"‘ "eating human bodies" "dirty words", :”salivaﬂ,

”"lemen" urine ;/”beastiality”, "homosexuality" "bowels”, and

"genitalia"bi 18 the auditor detects a response on the E-Meter

‘at the suggestion of the word, he focuses in on it, as he 5

u'.'-"'

°lieves that he has found &n "engram"' BaSically, an "engram"

is an imp:int on the subconscious mind caused by a negative

- experience in. this or a past li.e. For example, if one had a -

traumatic experience as a child with a dog, words such as .

"dog” "bark“, o* "bite", might trigger a response on the



:j BéMeter. Suoposedly, engrams prevent us from "handling"
certain situations effectively when thay are triggered. The

entire process is reoresented as having a scientific basis

‘*,jfand stated to be ‘the product of "research" The "P¥9°¢1°ar"

is told that the process, if carried throuqh, is- guaranteed

’to achieve results. No appeal to faith or religious belief is

'.»involved. See discussion infra, Section Iv B.

Hubbard himself has written that the process is a form of

A'rapsychotherapy. He explains how Scientology is related to Freudian‘

'F*V-fthought. At one point he described Scientology as the "world's

i’ilargest mental health organization" Although Scientology very

3 deliberately began calling itself a religion in the late 1960'

R in an e!tort to achieve oertain legal and tax benefits, the

lysﬁnature cf the ﬂauditing process has not changed since the

- . time when Hubbard»vas aggressively selling his prooess as a

| science. Regardless of what Hubbard says or said,- however, it

f;‘is obvious that auditing is essentially psychotherapy

1. rax APPROACHES. Under presant Florida law, it seems

ryclsar that the City has the ‘power to levy an occupational tax

rj_ on psychotherapists. Florida Statutes (1979) ch 205 specificallyff?f,

: fﬂxgrants munioipalities the authority to levy °°°“Pati°“‘1 1i°‘"'e

V, taxes.,

At the presant time, however, the authors of this report

| :'ﬂdo not recommsnd such an approach for the following reasons.

_a)» Any such tax would have to be set at a reasonable, B
L non-burdensome amount. Too large a tax would'be
‘ subject to invalidation on. the basis that it was

a covert form of regulation and an improper use

| of taxing power. See Consolidated City of




' fJacksOnviilé v. Dusenberrv, 362 So0.2d 132
(D. Ct. of App., 1978), |
b)} The tax would be politica‘ly unpopular with s
other praccitioners.
{5cic,whe Scientclogists would simply refuse to pay

the tax, claiming religious status under Fla.

Stat.-(1979) ch. 205, 191. ’A”legal battle
would ensue;’ Although the Citj would undoubtedly
M - ..win in the end, the cost of l;t;gation would

'certainly exceed cxpected revenues,

i
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2.‘ REGISTRATIONvAPPROACHES. In 1979 the Florida leglslature .
repealed then existing state statutes regulatzng the pract;ce of

t‘r psychology. Accordingly, the state preemption in this area has IETR
been remo§ed. Whereas municipalities were formerly unable to - 7 i

enact ordinances in this area, (see Board of County Commissioners

of Dade County v. Boswell, 167 Sc.2d 866 (Fla., 1964), they pre?

" sumably are now free to regulate.l
.The least intrusive form of‘regulation,rand the one most

- immune to,constitutional attack, is registration. By this, we

et ol e o edneden i

mean, "Lnformat;onal" registration. The City could require
'.anyone zntend;ng to practice psychotherapy to register and
provide,yunder pains of perjury, background informatxcn, inf,
cluding his name, address, employer,.educational background,
professional experience, previous names and address, criminal
'convictions, disciplinary actions, suspensions, and lagal actions
in other areas and states, etc. The disclosure of this type of
information is common in most professions, is vitally important
for the protection of the public interest, and is easily defensi-

ble as a course of action for the City.

! An argument could be made, albeit weak, that the state repeal

‘now preempts any regulation at all.
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| . In thé case of‘Scientology, adoption and'énfocement of

such a prov;sion would provzde the Public with vital informa-
'»tion. Many Scientology ”auditors" have backgrounds which belie
'their exaggerated claims of experience and expertise. Some |
fvof them have backgrounds which raise substantial questiona‘about

t.their‘moral character.

The information would inform the public about the background

~V'of "auditors" It would also asszst members of the public who o

foeel they have been wronged in seeking remedies at law by es-
:tablishing facts ‘regarding the whareabouts, affiliations, and

‘Ahistories of particular "auditors"

3) SUBSTANTIVE REGULATION. As noted, above, the City is

now free to enact substantive regulations for the pr¢ctice of

.psychotherapy (see footnote 1, above; see also, Bd. of Comm. v,l'

 Boswell, sugra)

It il well settled in American law that the regulation of
psychological practice is a valid exercies of the state's police
- power. So 1ong as the requirements relating to education, skill

and certifying examination bear a direct, substantial and reasonable

o relationship to the practce of psychology. the state may set

reasonable standards for determining qualification of those who
. hold themselves out as psychologists and may also grant to an
administrative body the authority to enforce those standards.

Qliver v. Com. Dept. of State, Pennsvlvania Board of Psychologist

Examiners, 404 A.2d 1386, 45 Pa. Commlth. 195, Nelles v. Bartlett,

145 N.W.2d 795, 5 Mich. App. 47, app. dism. cert. den., 88 S. Ct.
85, 339 U.s. 9, 19 L. Ed. Ed. 9 See 81 ALR 2d 791. Among the
other regulated professionals are social workers, alchoholism

counselors, and marriage and family counselors.
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ﬁbicensing cr certifving statutes, as typified by the re-
‘ﬁ pealed Florida stacutes (Chapter 490), generally specify the

' %'quali£1cat1ons for psycho]og;cal practlce. ’

1) Personal Characteristics such as being of "good

,moral character" and conformance to the "ethical,standards of
- the professiun as adopted by the board". Some statutes parti=-

igcularize certain disqualzfyrng acts such as homosexual behavior.

2) Formal Educaticn as manifested by "entry level

s ~ prafescional degrees" such as M.A.'s, Ed. M's, or PH.D.'s.
Statutory SChemes that fall to exempt on "grandfather" practi-
: tioners who have Subsrantial erperience buellack the requisite
|  degrees have been sﬁricken‘as depriva*ionS‘of eConomic ihtereSta.'

See Berger v. Board of Psvcholqgical Examiners, 521, F 2d 1056

-,(D.D.C. 1975), thttle V. State Board of Examzners of ngcholo ist s,

483 P. 24 328 (Okla. 1971,.

» - 3) Practical Exgerience under the supervisxon of or
asscciat;on with a licensed psychologist. Florida requiredftwo
- (2) years or 4,000 hours of full-time experience in the field of

'apdycholegy.

4) Examination by a state licensing or certification

‘Qgggg., The Florida state Board of Examiners of Psychology consisted

- of five (5) licensed psychologzsts empowered to adopt rules of

t professiocral ehtics and to examine by written or oral examinations.

Such boards have diecretion in their adminstration of statutory
tandards, but they may not develop standards different from or

~inconsistent withthe statute. Bloom v, Texas State Board of

Examiners of Psychologists, 492 S.W. 2d (Tex. 1973).

With regard to the actual manner of practice, it should




be noted that, as with most proressxons, this is.left to the
common law or to the proreseion itself, Doctors and lawyers,
for example, are ultimately subject to censure by their own ,
professmon or to malpractice Suits. However, in the case of
the medical profession, there are a number of sgecific acts
which are subject to regulation. In most states, for example,
a physiCian is prevented by statute from disclosing patient

erecords without the patients consent, he'must report occurrences

of certain diseases to authorities; he must report the prescription

 Of certain drugs, etc.

At the present time, the authors of this report do not

raccmmend the enactment of general substantive regulations,

;; although a caveat is given that these nay become necessary in

the future. There are several reasons for this recommendation.
"As noted above, there is some doubt, albnitweak that the Citv
has authority to do sou. More s;gnificant is the fact that th.

'vtfregulation of professional practice has. hzstoricallv been left

'fnt;to professional bcdies and the common law. There are, at the

n present time, a number otlawsuits pending around the United
States regarding the practices of Scientology auditors. It is
iexpected that these suits will result in a de facto s.andard

of responsibility for Scientology auditors more effectively than

could any form of municipal regulation.

At the same time, however, the authors of this report do
recommend ordinances which regulate specific acts of psvchotherapists.

rPrimarily, practitioners should be prohibited from disclosing

"l patient infromation without written consent of the patient. This

s consistent with the dictates of common law and consistent with
statutory regulation of the medizal profession. There is é

present need for such an ordinance in Clearwater.




MUNICIPAL AUTHORITY TO REGULATE EDUCATION -

Chapter 232 of the Florida Statutes annotated regulatesv
compulsory school attendance and child welfare wzth regard to
'education. The superintendent of schools for the local school
rdistrict has the legal authority under F.S.A. Ch. 232.16 to

’ enforce this statute. There is substantial evidence that many'
young children have lived in property owned by the Church of

‘fScientology in Clearwater, who have not attended schoo’ as
required. The City should initiate an investigation of this

v'condition and take appropriate actiont The time and cost B

limitations of this Repcrt orevented further analysis.

. 'MUBICIPAL AUTHORITY TO REGULATE IN AREAS OF PUBLIC

HEALTH SAFETYL LODGING FIRE AND BUILDINGS

The time and cost limitations for this Report prohibited 3
‘ ,research and analysis in these subject areas. The First Amend-
_ ment does not prohibit reasonable regulations in any of these

L areas

There is evzdence of conditions in buildinas owned by the
-Church of Scientology which should raise legitimate concern
" with the City. These conditions include: |

"= hepatitis epidemics: )
= people being prevented by force and intimidation:"'
 from seeking medical attention; ,
people being maintained on restrictive and unhealthy
diets;
.people sleeping on a regular basis in hallways and
on concrete £ floors; q

enforced loss of sleep used 3s a brainwashing )

technigque; and _ ,
deliberate deception of City Inspectors.




Al of these condltlons have been reported to us by cl,ents‘
who were present 1n Clea*water for. varying periods of tzme and
who are presently w‘ll;ng to testz.y before the City Commissioncrs

in any investlgatzve proceedings.

1t should be noted however, that this is przmarxly an

';enforcement questxon.f Many qg the cond;txons reported.above e

are in violation of existing ordinénces.“,?here‘m&y bc a need

for additional législation,‘hqwever.’




