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" Fredman on Tuesday ordered the

_ Hubbard,

~ materials and ariother $1.3 million

74 on Jan. 24, 1986, the reclusive
~ Hubbard signed a will that 'set up
~ the trust for his wife, Mary Sue
* Hubbard, ‘and" four of - hig five -
. children, - N

" Ronald DeWolf, also kfiswn as L.
m Hubbard Jr. and “Nibbs" Hub-

~ the chufchi‘DéWolf_uwgthdreW his |{:
" suit coritesting the will, and law-
- Suits filed by 11 others tonteuting.

 seeking tend of milliohs of dollars |

Scientology Official
Is Granted Control
of Hubbard Estate

SAN LUIS OBISPO P—The
once-contested rhultimiliion-dollar
estate of Church of Scientology
founder L. Ron Hubbard has been
settled, and control of it was given
to the top church officiai Hubbard
had named as executor,

Superior Coutt Judge William R,

estate turned over to Norman F.
Starkey, who besides his position in
the church was a longtime friend of

The estate is valued at more than
$26 million, but the value of the
assets that Hubbard placed in a
trust for his family is not on public
record, o o

Not included in the trust was $25
million in topyright and trademark

in oll, gus and, business invest-
ments. Like the trust, those assets
were ' placed in the control of
Starkey. AR ,
One day before his death at age

Left out' was Hubbards son,

_ DeWolf was disinherited in 1979
after he denouniced his father and.

various - aspects' of the will and ||

- also havé‘beepjm‘ghd:a‘wn‘_‘ N
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Illusory Monopoly

Los Angeles Times,

A Publishing Power, Is
Beset by Small Rivals

They Win Suburban Readers
And Advertisers, Threaten
The Big Paper’s Growth

Hisses in the Movie Theaters

By FREDERICK ROSE
Staff Reporter of THE WALL STREET JOURNAL

LOS ANGELES—A generation ago the
narrow-minded, poorly written Los Ange-
les Times set out to become one of Ameri-
ca’'s great newspapers. It succeeded.

But its national stature has failed to win
.the battle for San Diego, or Santa Ana, or
even the San Fernando Valley, right in the
Times’s back yard. The Times has become
the Gulliver of newspapers. It is big and
powerful. Its journalistic horizon is global. ;
And it is pinned down by feisty unfriendlies -
a fraction its size, with names like the Or-
ange County Register and the Daily News,
barely recognized outside California.

' No wonder that Times Mirror Co.’s flag-
ship daily has begun its greatest
self-analysis since e,

the 1960s, when Otis
Chandler, scion of
the family that con-
trols the corpora-
tion, took charge
and set the paper’s
course. ‘““The Times
is clearly in a period
of great transition,”
says W. Thomas
Johnson Jr., pub-
lisher. 1y €

The Times'sfran- =1\ &
chise seems more Tom Johnson
impregnable than —
most. Swollen with half-again as much ad-
vertising as any other newspaper in the na-
tion, the Times brings in revenue of $1 bil-
lion a year. It supports a work force of 11,-
000 people. The paper they produce lands
each weekday on 1.1 million Southern Cali-
fornia lawns and doorsteps, and more on
Sunday.

After an era of consolidation that left
most U.S. metropolitan areas with a mo-
nopoly newspaper, it's understandable that
the Times might have grown complacent.
And in its rich and expanding Southern
California market, the population has
‘grown 25% in the past decade.

cor )

" Yet the Times's circulation has grown |

only 12%. Its market penetration has
eroded. Only one in four Los Angeles
householders subscribes. Now it faces com-
petition both near—from the surprisingly
scrappy suburban papers--and far, as the
New York Times rolls out its national edi-
tion, targeting California for aggressive
promotion. An immediate challenge is to
engage more readers in Los Angeles’s in-
creasingly independent suburbs.

The most notable change has begun in
the Times newsroom, where executives
_ broke with tradition by promoting to the
editorship, on Jan. 1, an outsider with less
than two years at the paper, C. Shelby
Coffey III. Mr. Coffey is expected to slowly
freshen the look and content of the Times.
(See page A12.)

readers a meandering look—in four parts—

THE WALL STREET JOURNAL TUESDAY, FEBRUARY 7, 1989

For 17 years, Willam r. Thomas, his
predecessor, edited a solid and serious
newspaper that won nine Pulitzer prizes.
At its best it was superior. But what it
lacked in crispness it made up in length,
with epics like a 24,000-word, four-part
series on the world’s forests (roughly 10
times the length of this story), and a front-
page tale, the length of a Norse saga, of
feminists in Iceland.

More recently, the Times offered

Los Angeles

Newspaper Circulation
(In millions)
12

11

Other southern
L : : California
% i i i[mewspaperst
9 H : : i : :
1981 '82 83 '84 '85 '8¢ '87 'S8
- *Riverside Press-Enterprise, Daily News,
Long Beach Press-Telegram, San Diego Union-
Tribune, Orange County Register
Source: Audit Bureau of Circulation
m
at the Tournament of Roses, and a 6,000-
word study of the Thomas era that won-
dered, among other things, whether Times
stories are too long.

“Bill Thomas’s view of journalism was
sort of a grab bag; it never really had any
kind of consistency,” contends Robert
Gottlieb, co-author of a history of the pa-
per.

Reportage has varied in quality and
timeliness. An investigation of Pentagon
spending last year quickly produced a raft
of fresh disclosures, but a team of re-
porters has spent over three years looking
into the Church of Scientology without pub-
lishing a word.

As for the local competition, time and
again top executives have overlooked or
underestimated it. The decline of the
Times’s only major metropolitan rival,
Hearst Corp.’s Los Angeles Herald Exam-
iner, helped lull them. The Herald Exam-
iner once rivaled the Times in circulation
but now is barely a quarter its size. As for
buying out competitors, the Justice De-
partment discouraged the Times from do-
ing so years ago by blocking its acquisition

Please Turn to Page A12, Column 1
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Commetcial Law
Religious Scriptures Must Have

Economic Advantage for Relief

The U.S.C.A. 9th has held that a rell-
gious scripture can qualify as a trade
secret under Californiz law only if it con-
fers on its owner an actual economic ad-
vantage over competitors.

The Church of Scientology (Church)
filed a lawsuit for racketeering against
the Church of the New Civilization (New
Church) under the Racketeering Influ-
ence and Corrupt Organizations Act. The
Church also alleged trademark infringe-
ment, unfair competition and other state
law claims, seeking to prevent the New
Church from disseminating the contents
of scriptural materials which the Church
claimed had been stolen from its Den-
mark offices by adherents of the New
Church. The district court granted the
Church a temporary restraining order af-

ter the Church argued that its adherents .

would suffer hrreparable spiritual injury
if the New Church were free to dissemi-
pate the disputed malerials. Cn appeal,
the 9th Circuit appellate court vacated
the injunction (Church Appeal I), finding
that the scriptures did not qualify as

trade secrets under California law be-

cause of the failure of the Church to claim
that the scriptures had any commercial
value. The Church then applied again for
a temporary restraining order, this time
alleging that the Church “will be forever
at aloss to protect the confidential nature
and resultant economic value of these
materials. . . . the value and goodwill of
which cannot be monetarily measured. ..

.” The district court denied the second |
application in light of the Sth Clrcuit's

ruling in Church Appeal L

The U.S.C.A. 9th reversed and remand-
ed. The only question here was whethera -

religlous scripture could qualify as a

tradz secret under California law if it

conferred a spiritual, as opposed to ap
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Continued from Page 1

econornic, advantage on iis owner. In
Church Appeal 1, the appeliate court hed
concluded that Celilornia law did not rec-
ognize information as & trade secret un-
less it confarred on its owner en acteal
economic edvantage over compelitors;
since the Church initiclly meds no such
claim, tke scriptures were found not to
gﬁashﬂe secrets. However, the 9th
( t did not declde one way or another
in Church Appeal I whether the scrip-
tures could qualify as trade secrets
should the Church allege and prove eco-
nomic advantage. Nor did the appellate
court express any opinion as to whether
the Church could be entitled to a prelimi-
pery injunction under any of the state law
theories advanced in its first application.
As Church Appeal I did not establish the
lﬁaw of tﬁhedczlsgl or} either of these ques-

ons, the denial of injunction reli
- S

; Techno Center v,
U.S.CA. sth, No. 87150%!5, Mm';osfgzg
by r’;ﬁﬁ uam I;_at}zl J., dissenting.
. of this case appears in the

Daiy Appellate Report on pagz 3034.

: ~GERALD C. BRYANT
Torts

Evidence Does Not Support Liabiliy
Of Shipowner for Longshoreman Injury

The U.S.C.A. 9th has overturned on
the ground of insufficient evidence a
judgment finding a shipowner
lisble for injuries suffered by a long-
shoreman aboard a vessel,

Robg::'t Bjaranson, a longshoreman,
was lm'gdto unload cargo from a vessel
docked in Oregon. On his way to a certain
hatcp, Bjaranson encountered the leg of a
loading cranc, which was biocking his
wey. Instead of squeezing past the crane
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT Tr
Qrd
Chy
Reviious TecHnoLoGY CeNTER, serit
‘ CHurcH oF SciEnTOLOGY  blel
. INTERNATIONAL, INC., et al., No. 87-5766 " ot
? Plaintiffs-Appellants, ! D.C. No. cha
v - CV 85-0711-MRP | but:
) thei
RoBiN ScoTT, et al., OPINION spig
Deﬁ»r:dam:—dppellee:. the|
v T
Appeal from the United States District Court . CXt4
for the Central District of California  Chu
Mariana R. Pfaelzer, District Judge, Presiding v pub
S tion
- Argued and Submitted |, . . - turg
September 16, 1988—Pasadena, Califomia . | RIC
Filed March 10, 1989 o a
. that
Before: William A. Norris, Cynthia Holcomb Hall and fors
Alex Kozinski, Circuit Sudges. . the:
+ Ch
Opinion by Judge Norris; Dissent by Judge Halt ; set
, P
' . Exi
COUNSEL " O
Earle C. Cooley. Cooley. Manion, Moore & Jones. Boston, , l:f'
Massachusetts, for the pla:ntiffs-appeliants. ) : :e;‘
Jerold Fagelbaur, Shea & Gould, Los Angeles, Califnia | %:
and Gary M. B.ight, Bright & Powell, Carpinteria, Califoraia, to
for the defendants-appellecs. Sogie . .- !
, O ES EL vald
) . OPINIQN BERETL - adv
. ERE RIS QR be
) NORRXS. Circuit Judge: . T RS Y T whi
S .oobeE, of il
This appeal arises out of litigation initiated by the Church ah
of Scientology' (“Church™) against the Church of the New "’;z
Civilizatica® (“New Church™). The focus of the litigation is '
certain scriptural material aliegedly stolen from the Church f
by the New Church.? Early in the litigation, the district court
granted the Church a preliminary injunction restraining the .
New Church from using the disputed scriptures. That injunc-
tion was vacated on appeal. Religious Technology Center v. th-l}
Wollersheim, 196 F.2d 1076, 1084, 1089-91 (9th Cir. 1986), : sofv
(“Wollersheim™), cer1. denied, 479 U.S. 1:03 (1987), The app
Church then filed a sccond application for interlocutory temy
relief, which was denied by the district court on the ground mas
that it was foreclosed by Wollersheim. The Church now ocon:
appeals that denial. We reverse and remand 1o the district Con
court for further proceedings in light of this opinion. Cir.:
1 : '
W
BACKGROUND be |
In its complaint, the Church stated claims against the New E‘::
Church for racketeering under the Racketeering Influence 8624
and Co;rupt Organizations Act (18 US.C. §1962(c)) And
(“RICO™), trace.nark infringement under federal and com- deni
mon law, unfair competition, receipt of stolen property, and two!
various other state law ciaims. The Church sought damages as heas
well as injunctive retief to prevent the New Church from dis- be &
seminating the contents of scriptural materials which the

Church claimed had been stolen from its Denmark offices bv .; relid
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sdherente of 1the Niaw Churrh

- In an Ex Partc Application for Temporary Restruining
Ocder ("TRO") and Order 0 Show Cause {"0OSC"), ihe
Church sought interlocutory relief on the ground that its
scriptures were trade secrets and that it would suffer irrepara-
ble harm if its trade secrets were disserainated by another

characterize the alleged harm a3 commercial or economic,
- but rather characterized it as “spiritual™ harm. Essentially,

spiritual injury if the New Church were free to disseminate
the disputed matcrials. See Wellersheim, 796 F.2d at 1079.

- The district court granted the Church a TRO and later
extended it to a preliminary isjunction, prohibiting the New
Church from “using, distributing, exhibiting or in any way
publicly revealing™ the scriptures. /d. The preliminary injunc-
tion was based on the district court’s finding that the scrip-
tures were trade secrets and entitled to protection under both
RICO and California law.

On appeal, we vacaied the preliminary injunction. We held
that the scriptures did not qualify as trade secrets under Cali-
fornia law hecause of the failure of the Church to claim that
the scriptures had any commercial value. We rejected the
Church’s argument that the scriptures qualified as trade
secrets because of their spiritual value. /4. at 1090-91.¢

The Church returned to the district court and filed a second
.Ex Parte Application for Temporary Restraining Order and
Order to Show Cause, again asking the court to restrain the
New Church f-om using the scriptural materials. This time,
the Church argued that the scriptures qualified as trade
secrets because they had economic value. Specifically, the
Church contended that if the New Church was not enjoined
from using the scriptures, “[p]laintiffs will be forever at a loss
to protect the confidential nature and resultant economic
value of these materials. Defendant will obtaia an economic
advantage that they would not otherwise possess which will
be used to divert parishioners, *he value and goodwill of
which cannot be monetarily measured for plaintiffs.” Excerpt
of Record (“E.R."), Vot. 1:347 21 29. (Emphasis added.) Afice

based upon the Ninth Circuit's . decision [in
Wollersheim).” Id. Vol. 3:421 at 2. '

n
. JURISDICTION

This court may hear appeals from interlocutory orders of
the district court which grant, continue, modify, refuse or dis-
i solve injunctions, 28 U.S.C. § 1292(aX1).* Ordinarily, an
. appeal does not lie from the denial of an application for a
i temporary restraining order; such appeals are considered pre-
mature and are disallowed “[i]n the interests of avoiding une-
conomical piccemeal appellate review.® Kimball v,

Commandani Twelfth Naval District, 423 F.2d 88, 89 (9th
Cir. 1970,

We have recognized, hawever, that a denial of a TRO may
be appealed if the circumstances reader tr_ae dg:mal
{ “tantamount 1o the denial of a preliminary injunction.”
. Environmental Defense Fund, Inc. v. Andrus, 625 F.2d 861,
862 (9th Cir. 1980), See also Kimball, 423 F.2d at 39. In
Andrus we held the denial of the TRO was tantamount to the
denial of a preliminary injunction because of the presence of
two factors: the denial of the TRO followed a “{ull adversary
hearing” and “in the absence of review, the appellants would
be effectively foreclosed from pursuing further inteis uiory
relief.™ Id.

" organization such as the New Church. The Church did not |

the Church argued that its adherents would suffer irreparable

& bearing, the district court denicd the application “solely:

The enticnaleof Angeee opiics with 2qus! foroe 1o this
appeal. Here the district count denied the Chuich’s renewed
application for a TRO and an OSC following a hicaring at
which ali paities were represented. The transciipt of the hear-
ing and the corrt’s written order denying tne application
make it unmistakably clear that the order was tantamount to
a denial of 2 preliminary injunction. During the hearing, the
district judge was emphatic in her view that our decision in
Wollersheim foreclosed any interlocutory relief on the
grounds advanced in the Church's new application: “I don't

“believe that the appeliate court feels that in this case an

injunction is appropriate . . . . | would say that we don't have
anything much to talk about.” Supp. E.R. at 6-7, In her writ-
ten order she denied the application “solely based upon 1he
Ninth Circuit's August 1986 decision....” E.R. Vol, 3:421 at
2. The futility of any further hesring was thus patent; there
was nothing ieft to talk about. In these circumstances, we
hold, as we did in Andrus, that the denial of the TRO and the
OSC was “tantamount to the denial of a preliminary
injunction.” 625 F.2d at 862. Accordingly, the district court's
order is appealable under 28 U.S.C. § 1291(a)1).*

Hi
LAW OF THE CASE

The denial of a prefiminary injunction is subject to &
limited standard of review. Colorado River Indian Tribes v.
Town of Parker, 716 F.2d4 846, 849 (9th Cir. 1985). We
reverse the denial only when the district court abused its dis-
cretion or based its decision on an erroneous legal standard or
on clearly erronecus findings of fact. Id. In the instant case,
the district judge cxplained that she was basing her decision
to deay the application for TRO and OSC — which we treat -
as the denial of 2 preliminary injuaction — solely on our deci-
sion in Wollersheim. She interpreted Wollersheim as foreclos-
ing 1nterlocutory relief on any of the grounds raised by the
Church in its second application, even though the Church
advanced new state law theories and for the st time offered..
evidence that the scriptures ia fact had economic value. Of -,
particular importance to the instant appea), the district-court -
apparently interpreted Wollersheim as holding that the reli-
gious scriptures could not qualify as trade secrets under Cali-
fornia taw, regardiess of whether they had commercial value.

With all respect, we believe that the district court read
more into Wollersheim than we intended. Putting aside that
part of the opinion which addressed the Church’s claim to
injunctive relief under RICQ, the remainder of the opinion
was fairly narrowly drawn. The only question before the court
was whether a religious scripture could qualify as a trade
secret under California taw if it conferred a spiritual, as
opposed to an economic, advantage on its owner, We deter-
mined that California law did not recognize information asa
trade secret unless it conferred on its owner an actual eco-
nomic advantage over competitors. 796 F.2d at 1091,
Because the Church made no claim that the scriptures gave it
a commercial advantage over its competitors, we held that
the scriptures did not qualify as trade secrets under California
law. Wollersheim tumed, therefore, on the absence of any
claim of economic advantage at the preliminary injunction
stage. While we expressed doubts about whether the Church
could allege the competitive market advantage required with-
out “rais{ing) grave doubts about its claim as a religion and a
not-for-profit corporation,” id., we did not decide one way or
another whether the scriptures could qualify as trade secrets
should the Church allege and prove economic advantage. Nor
did we express any opinion as to whether the Church could be
*ntitled tn a preliminary ir*nction under any of the other

. Statelawthecries advanced in its first application for interloc-

.

Thelos Angeles
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ulory eirer. inus Woiershetm did not establish the law of
the case oz cither of these questions.

Accordingly, we REVERSE the district count’s order deny-
ing the TRO and OSC and REMAND to the district court for
further proceedings in light of this opinion. Ia 30 doing, we
€xpress 0o view as to whether the district court should exor-
cise its discretion and decline to consider this sscond appiica-
tion for interlccutory reficf on grounds that the Church s
rzedlesely burdening the courts with repeiitive eprlications

for tha same refief,

SFormatly, the plaintitis and appsHants sre Religioss Tcchnology Center,
Church of Scisatalogy Intemations!, Inc. cad Church of Scizstology Cati-
fornia, which are reiated entities coastituting the Chiwrch of Scisniology
founded by L. Roa Hubberd. For Convenience, we rafer o the plaintiffe/
spoellanis coliestively os the Charch.

*Drfendznis ad appeliess are ke Clrurch of the New Civitization eed -

various individuals iavolved with 162 Chunch of the New Civilizstion. For

cotvesience, we refor to the defendontv/enpelices cclloctively as the New

Church,

See generally, Religiors Technology Center v. Wollersheim, 796 F.24

1076, 1077-79 (ah Cir. 1986), cerr. denied. 479 U.S. 1103 (1987) for dis.

cussica of the underlying facts in this litigation.

‘In Wolsersheim, we also held that the Church's RICO cizim could ant”
provida the besis for injunctive retiet, /4. a8 1077. :

%28 US.C. § 1292(aX1) provides:

mrumofsmmnvehrbdhiadwﬁm(l)
lnwm«uyaﬂeudlhwmdmu&um&e'
umus»ammc@nrwmmwmmmm
mmammmmmufmvm v
Judses thesoct, prazting, eontinuizy, modifyieg, -

' ﬁm«m&mm:;&wfmm&w&:mm‘f
Wymwmgdhmw::cyhuhm‘

e s -

'Aw.wmwxmuhﬁmm.m.mmm

“a full edversary hesring™is 2 reccasary, if not a suflicient, conditicn to the
app:2lability of a denisl of & TRO. We reject this wooden reading of
Ancrus. The teacking of Andrus is thet a denizl of a TRO is appoalebls if the
circumstances meke it unmistakably cleer that the denisl *is tanizmensnt to
the denial of & pretiminery injunction.” There the circumstances included
“a fell 2dversary bearing,” which presumazbly menns an evidantisry hea
ing; hzre the circumstances included & non-cvidentiary sdversary hxaring
uwhi:hmm;hmm:cimmwwmﬁdwma
an evidentizry beniing wousd have been peintiess; in tich? of the district
Judgs's raling that Wodcrsaein barred ol imerlcoutory redict, & wodd hawp
beez. ¢ wasts of party and judicis! reaousees 10 have conducted aa evidenti~
ary hezsiag,

The New Church argues that Granny Goose Foods, Inc. v. Broticrhood of
Tearnsters, 415 U.S. 423,433 0.7 (1974) forecloses our trenting this o2 an
sppaal from 2n order denying a preliminzry injunction. We disngree,
Granny Gooze is simply inspposite. That case had nothing to do with the
appealability of a denial of a TRO or 2ny other question of appeitate juris-
diction. It stands for the unremarkatly propositicn that & TRO iued by
& state court remains in effect after remavel to fodere! cour: exlyzolonges
it would snder state law, notwithttanding the literal requirement of 28
U.5.C. § 1450 that afl erders issued prior to removal remain in effect “until
dissalved or modified by the district court™ We feil 10 sce how the holding
of Granny Goose has any béaring on the issoe of the appeaiability of the

-dtnialofﬂ\eTROin!b&mHm.ndomuwimunNnv

Church’s epperent concern thz: we could not enjoin the use of the scrip-
tures without giving (k2 New Church & meaninful opportunity to file
opposing papers and present evidence in a full adversary hearing, Whether
this court may graat certain relief, bowever, is quite a different question
mm-:m:mmmmrmmwmmnmm
is untamoust to & denial of & prefiminary inpunction.

- evaluation of the appropristeness of preliminary nliefm

L TR Clurch a0 o o s e B

$is L L JURIEARS S TR

- choisz by busdeaing the district cous with 2 scoond epplica- - ©
- locutory appeal. Where the Church casily could have alteged

.. invoked to prevent a party from changing its position over

ted). Because it is intended to protect the integrity of the judi-

CYNTHIA HOLCOMB HALL, Circuit Judge, dissenting:

I agree that we have jurisdiction to hear this 2ppeat and
that the district court erred in construing our decisica in
Wollersheim I so broadly. 1 cannot join the majority opinion,
kowever, because a remand to the district court for further

tuies an enansous waste of judicial resources.

in Wollersivelm £, the Church of Szientology (the *Church®)
scucht aud obisined a preiiminary injunction. based in part .
on its claim that the Church of the New Civilization (the
“New Church™) sioie its protecied trade secrets. The Church
slieged that New Church adherents took certain scriptural
materials from the Chucch whea they IeR to form the New
Church. The Church, however, did not characterize the
alleged harm a8 commercis! or coonomic. Instead, the
Church afteged only tha: its followers would suffer spiritual
injury if the New Chiurch was permitted to retsin and use the
scripinres. Ca appeal, we held (ha? the Church’s failcre 1o
alleze o7 offer preof that the scriptores hod economic value *
meant that the seriptures did not quelify e trede secrets
undor Culifonia ow, '

Following our decision, the Church returned 10 the district
colri to zgain seek an injunction against the New Church's
use 2nd distribution of the disputed scriptures. This time,
however, the Church allcged that the scripteres had economic
velue: *FlaintiCs will be forever 2t & loss to proteci ihe confi-
deatial nature and resultant eccnomic value of these materi-
als. Defeadant will obtair an economic advantage that they
would pot otherwise possess which will be used to divert
parishioners, the value and goodwill of which cannot be mon-
etarily measurad by plainti¥s.” The district cournt denied this
scconé request for preliminary injunctive relief, construing
our decision in Wollersheim [ as precluding an injunction
before a final hezring on the merits, . .

The Chorch czanct now aveld the comseancaces of thst o
ﬁmfc:m&imhawmﬁeﬂmdthismutwimcmmimﬂ-

in its initial dpplication thas the seviptures had 2n economic
value, we should kald that it is estopped from appealing the
denial of its subsequent application for preliminary relief
under California trade secrets law.}

The doctrine of judicial estoppel, sometimes referred tc as
the Goctrine of preclusion of inconsistent pesitions, is -

the course of judicial proceedings wher such pesitican!
changes have 2n sdverse impact on the judicial process. See
IB Moore's Fedzral Practice 1.405[C), =t 238-42 (2d Ed.
1985). “The pclicies underlying preciusion of inconsictent
positions are ‘gezeral coasiderztion(s] of the orderiy dminis-
tration of justice and regard for the dignity of judicial
proceedings.’ ™ Arizona v. Skemrock Foods Co., 729 F.2d
1208, 1215 (Sth Cir. 1984), cert. denied, 469 U.S. 1197 (198%5)
(citations omitted). Judicial estoppel is “intended to protect
against a litigant playing ‘fast and loose with the courts.” ™
Rockwell International Corp. v. Hanford Atomic Metal Trades
Council, 851 F.2d 1208, 1210 (9th Cir. 1988) (citations omit- .

ciel process, it is an equitable doctrine invoked by & court at
its discretion,

I recognize that this is not the prototypical case for invok- ‘
ing judicisl estoppt. Judicial ectoppe! is most commonly
epplicd to ber a party from making 3 factual assertion in a -
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- tegal proceeding which dircetly contradicts an carlier asser-
tion made in the same proceeding or 2 prior one. See gener-
ally Note, Judicial Estoppel: The Refurbishing of a Judicial
Shicid, 55 Geo. Wash. L. Rev. 409, 410-412 (1987); Com-
mert, Precluding Inconsisient Siatements: The Doctrine of

© Judicial Estoppel, 30 Nw.U.L.Rev. 1244 (1986). Neverthe-

i+ less, | find the policies underlying the doctrine of judicial

! estoppel to make thisan equally appropriate case for its appli-
cztion,

Considerable judicial resources were expended in resclving
the novel question of state law presented by the Church's
original argument that information could be a trace secret if
it conferred a cpiritual advantage on its creator. But instead
of laying the questioa cf interlocutory relief to rest, our deci-
1 sion in Woilesnem [ that California law protects trade

sccrets only if they have commercial value, simply prompied
- the Church to start the process al} over agnin by arguing in 2
t mew application for & TRO that the scripteres did have com-
mercial velug after all. As & result of the Church's acticns in
pursuing two successive spplications for injunctive retief,
instead of a sinzle esplication based upon alternative theories
of spiritual acd commercizl value, there °s no question but
that the courts 2s well as the defeadams have been needlessiy
burdened.

T e

The integrity of the judicia! process would be seriously
ucdermined if every litigant could compel the counts to hear
and decide repstitive requests for the identical relief. The
Church should not be permitted to use the courts as a labora-
tory in which to experiment. The doctrine of judicial estoppel
was fashioned to prevent just this sort of litigation strategy
which plays fast and loose with the judicial process.

The Church alieged several other state Iaw theories of recovery in this
and its prior application for preliminary injunctive reliel. We did aot spe-
cifically enalyze tiss other claims in Wollersheim /. Durizg oral argument
ia 1he present cess, hoviever, counsel for the Church, with commendable
candor, scknowitdsed that the oaly argument made before this court 1o
support the first Exfucction was that the scriptures cooferred & spiritasl’
advantagz ca ibs Church and its followsrs. The courts need not be at e,
Church's beck a8 ¢zl 13 r.ow anatyze the relevance, if any, of the Church's -
new allegations of commercial edvantage to thete other state law theories.

Finley v. Kesling, 108 111, App. 3d 1, 433N.E.2d 1112 (1982). is cited by
the fatter articie 23 8 paradigmatic csse for the invocation of judicial estop-
pel. In Finley. a deciaraiory sction filed by the former owner of the Osklsnd
Athletics baseball team 10 rescive ownership inierests in the family corpo-
ration, the plaintiff ssserted that he was the beneficial owner of 71% of the
stock. The court estepped him from taking that position because, in &
divorce action tight ycars before, he had testified under oath that he owned -
‘ only 31% of the stock and that his wife and children owned the rost. Finley.

i 105 i1 App. Jd M 10, 433 N.E2d 51 1119,
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75 Scientologists

go on trial today

‘It should be a lively court session’

By RUTH E. GRUBER
Times Correspondent

ROME — Seventy-five mem-
bers of thé Church of Scientology’s
Italian operation go before a Milan
court today to face a long list of

+ charges ranging from fraud, extor-
. tion and tax evasion to the illegal
. practice of medicine and taking
. advantage of incapacitated people,

“It should be a lively court
session,” said the Milan daily /!

. Giornale, predicting possible

courtroom demonstrations by
Scientology sympathizers.

The Scientologists have hired
some of Milan’s most prominent
lawyers to defend them and are
expected to base their case on the
principles of religious freedom and
freedom of association.

_ Italy is the latest in a series of
countries that has taken legal ac-
tion against the followers of L. Ron
‘Hubbard, the Americar science

involved in the organization, ac-
cording to the investigation, ran
into hundreds of millions of dollars,
about 30 percent of which was
believed to have ended up in the
United States at. Scientology's in-
ternational headquarters in Los
Angeles or its spiritual headquar-
ters in Clearwater. Tax evasion
was estimated around $50-million.

The investigation said parents
of drug addicts, for example, were

The investigation
was sparked by a
series of formal
complaints by
family members
of Scientologists
who claimed the
organization got a
financial

. fiction writer who became the ob-
. ject of a following in the 1950s.

© As long ago as 1968, Britain
- placed restrictions on foreigners

stranglehold on
its members.

coming to Britain to study Sciento-
logy or work for the sect, and in
1979, 11 American Scientology
leaders were convicted of theft
from government offices.

In a massive investigation
started in 1981, Italian investiga-
tors accumulated 160,000 pages of
documents relating to their case

. and formulated 43 specific accusa-
-‘tions against the defendants, who
-‘operated under the names of

Scieatology, Dianetics and Nar-
conon.

The investigation was sparked
by a series of formal complaints by
family members of Scientologists
who claimed the organization got a
financial stranglehold on its mem-

" bers and then forced them to work

for the organization.

According to the investigation,
the Church of Scientology was re-
ceiving donations ranging from
16,000 lire ($12) to 45-million lire
($35,000) in exchange for “teach-
ing” and “medical treatment.”

The total amounts of money

paying heavy monthly fees to Nar-
conon, which advertised itself as a
drug rehabilitation and cure cen-
ter, but getting nothing in return.

The father of one boy, Patrizio
C., is cited in the investigation as a
typical example. He testified that
despite the fact he paid regular
sums to Narconon, his son was
allowed unrestrained access to the
city and in fact continued to buy
and use drugs on a daily basis.

In 1986, Italian authorities or-
dered the closure of 32 Scientolo-
gy centers in North and Central
Italy and arrested a number of
leaders in the sect.

Scientology supporters staged

“hunger strikes, marches and dem-

onstrations in a number of towns to
protest the crackdown.

Last year, there was another
mass arrest of about 30 Scientolo-
gists,

All of those arrested were re-
leased on their own recognizance
to await trial.




