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RESOLUTION - “ithink the judge just wanted to bringan endtothis case,” says Graham E. Berry, right, with Gordon J. Calhoun.

Church Calls It Quits

As Scientology Backs Away From Critics, It May Be Hurt in Libel Case

By Steven Pressman
Special tothe Daly Journal

or years, the Church of Scientology has
been synonymous with bitter litigation
battles. But the 40-year-old religious or-
;ganization, long known for its aggressive legal
tactics, threw in the towel recently on a federal
lawsuit in Los Angeles that it had been waging

Besides serving as a legal setback, the action
in the case also may hinder Scientology’s pur-
spit of a related libel lawsuit against Time maga-
zine.

The tum of events in the Los Angeles case
vividly illustrates the acrimony and nasty accu-
sations, that have been a feature of Scientology-
related litigation. In this case, lawyers on both
sides of the dispute have accused the other of
abusing the judicial system while conducting the

Court documents filed in the case outline nu-
merous allegations of dirty tricks played by Sci-
entology lawyers and operatives that include
Spying on an opposing law firm, hinting at an at-
torney’s sexual preferences and seeking crimi-

nal or State Bar charges against opposing coun-
sel. In response, Scientology attorneys accused
the opposing law firm in the case of generating
an “abusive and hostile” climate that ultimately
forced Scientology to abandon the lawsuit.

The swirl of charges stems from a suit filed in
November 1991 by the Church of Scientology
International, the Los Angeles-based “mother
church” of the Scientology religion founded in
the 1950s by science fiction writer L. Ron Hub-
bard. The lawsuit claimed that former adherent
Steven Fishman and his Florida psychiatrist,
Uwe Geertz, defamed Scientology in a critical
article about the organization that appeared in
Time magazine in June 1991.

Scientology lawyers have filed a separate
$416 million libel action against Time that is still
in the discovery stage in state court in New
York.

The dismissed case, Church of Scientology In-

“termational v. Fishman, CV-91- 6426, sought at
least $1 million in damages against each of the
two defendants for their comments in Time.
The complaint in the Fishman case alleges that
Fishman and Geertz falsely claimed in the Time
magazine article that Fishman was ordered by

church officials to kill the psychiatrist and then
commit suicide in the wake of Fishman'’s 1988
arrest in a fraudulent financial scam. The com-
plaint also alleges that Fishman, who received a
five-year prison term for his role in the fraud,
also alleged a Scientology connection to the
scam. Scientology officials deny any connection
to Fishman’s crime, along with the murder and
suicide charges.

In their lawsuit against Fishman and Geertz,
Scientology lawyers said the group “had enjoyed
agood reputation as an organization dedicated to
the dissemination and promotion of the Scien-
tology religion.” The lawsuit also claimed that
the two defendants were “motivated by ill-will
and [a] desire to destroy the religious activities”
of Scientology.

As the Fishman case proceeded to trial, Scien-
tology lawyers successfully fought off six sum:
mary judgment motions brought by Graham E.
Berry and Gordon J. Calhoun, partners agtaﬁ
Angeles’ Lewis, D’Amato, Brisbois & Bis; R
who represented Geertz. (Fishman represented
himself.) But in February, Scientology’s lead
trial lawyer abruptly filed a motion to dismiss the
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case with prejudice, which' was gnnted by
U.S. District Judge Harry Hupp.

The decision to drop the case prompted
Berry and Cathoun to seek sanctions, in-
cluding the recovery of attorneys fees,
against Scientology on the grounds of ma-
licious prosecution. But Hupp, in an April
4 ruling, declined to punish Scientology
for bringing its original lawsuit. At the
same time, Hupp turned down a Scientol-
ogy bid to impose similar sanctions
against the Lewis D’Amato lawyers.

“Basically, I think the judge just
wanted to bring an end to this case,” said
Berry, a New Zealand native and veteran
of previous litigation battles against Sci-
entology.

Berry believes Hupp's earlier dismissal
of the case against Fishman and Geertz
does not bode well for Scientology’s pend-
ing libel claims against Time magazine, a
case in which he is not involved. “This
will cut the heart out of the claim in the
Time case,” said Berry. He pointed to

pretrial testimony in the Los Angeles

case indicating that Scientology officials
considered the comments by Fishman
and Geertz to be among the most damag-
ing in the Time article, a lengthy cover
story titled “Cult of Greed.”

But Scientology lawyers say Hupp's ac-
tion will have no effect on their New York
case against Time. Instead, they say they
were forced to drop the case against Fish-
man and Geertz in response to harass-
ment and abuse heaped upon Scientology
followers whom Berry attempted to de-
pose during pretrial discovery.

In particular, Scientology officials were
incensed when Berry arranged for six
process servers to deliver deposition sub-

-poenas to several entertainment celebri-
ties duringa Christmas party held last De-
cember at the Scientology International
Celebrity Centre. Four of the celebrities
- actresses Juliette Lewis and Kelly Pre-
ston Travolta, and musician-singers Isaac
Hayes and Maxine Nightingale - are Sci-
entologists whose testimony was sought
by Berry to demonstrate that critical'me-
dia accounts about Sc:entology did not ad-
versely affect their opinions of Scientolo-
gy. The fifth celebrity served with a sub-
poena, actor Charles Durning, is not a Sci-
entologist but appeared at the Christmas
party dressed as Santa Claus.

When the celebrities later balked at ap-
pearing for their depositions, Berry ob-
tained a federal magistrate’s order direct-
ing Scientology to make each of the wit-
nesses available for up to two hours of tes-
timony. Rather than require the celebri-
ties to undergo the depositions, however,
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Sc:entology lawyers decided to drop the
defamation case against Fishman and
Geertz.

The Scientology attorneys also ob-
jected to a variety of deposition questions
put to other witnesses in the case that,
they argued, delved improperly into reli-
gious beliefs and practices.

Scientology “always has been willing to
litigate to achieve justice, but when it is
told it must subject its parishioners and
anybody associated with it in any way to
such blatant harassment and sacrilege,
{it) cannot pursue its claims,"” read part of
Scientology’s 34-page motion to dismiss
its lawsuit. The motion was prepared by
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“I want you totrut each other profes-

‘sionally,” Hupp told the bickering law-
yers at the time, according to a tnnscnpt
of the hearing. “Now, you know, the

church has a bad reputation as a lmgant ‘

for trying to run up people’s costs. And
here you're accusing them of doing the

samethingtoyou.Idon't wantyoutouse . .
those tactics in this caseand I don’t want - .

them to use those tactics,” said the judge.

Not to be outdone, Berry leveled his
own accusations of improper conduct on
the part of Scientology lawyers and other
officials involved in the lawsuit, all of
which have been denied by the Scientolo-

‘Now, you know, the church has abad reputationasa

litigant for trying to run up people’scosts. . .ldon’t

wantyou to use those tactics in this case and I don’t
wantthem touse those tactics.’

Harry Hupp,
U.S. District Judge

Jonathan W. Lubell, a partner at New
York's Morrison, Cohen, Singer & Wein-
stein who is also representing Scientol-
ogyinthe Time case.

Berry interpreted Scientology’s deci-
sion to drop the case as a major legal de-
feat for the controversial organization.
“Their reason for surrendering is that we
made it clear that they never had a case,”
said Berry. He thinks the dismissal will

weaken Scientology’s use of litigationasa

weapon against its adversaries.
Whatever the result, an even more vit-

riolic war of words broke out among the
- lawyers in the case after Hupp dismissed *

the underlying suit. In a motion seeking
sanctions against Berry and Cathoun, Lu-
bell accused the Lewis D'Amato attor-
neys of exceeding proper bounds in de-
fending against Scientology’s lawsuit.

Their conduct, wrote Lubell, “was a cal- |

culated and relentlessresort to false accu-
sations, frivolous arguments, defiance of
court rules and orders, and tactics de-
signed notto defend against a claim, but to

inflict needless expense and effort” upon |

Scientology. Lubell also claimed that
Berry and Calhoun had litigated the case
“with a vindictive purpose” aimed at
harming Scientology’s reputation.

Hupp, however, hardly seemed con-
vinced by Lubell’s arguments. In fact, the
judge questioned Scientology’'s own
courthouse reputation during a pretrial
hearing last December that occurred be-
fore Scientology sought dismissal of its

gists. “They were accusing me of being a

homosexual,” Berry said in a March 9

declaration.
According to Berry’s declaration, a

‘male Scientology official appearing at his '

earlier deposition “blew me a kiss, threw

adoily at me and said I might be needingit . : .
that weekend.” Berry also claimed that
Kendrick Moxon, a lawyer for Scientolo- -

gy, “made further outrageous remarks
accusing ing me of various sexual activities . .

i During the case, Berry also accused
| Moxon's firm, Bowles & Moxon, of con-
| dycting an investigation of both Berry and
the Lewis D’Amato firm. Scientology at-
_ torneys often hire private investigators to
investigate opposing lawyers and liti-
, gants.Moxon and Scientology officials de-
. scribe these operations as normal litiga-
tion tactics commonly employed by most
lawyers. In the Fishman case, however,
Judge Hupp instructed Moxon's firm to
cease any improper inquiries aimed at
. Berry'sfirm.

In one of several declarations he filed in
the case, Berry said Moxon complained
about videotaping arrangements for one
of the depositions in the case. According
to Berry, Moxon threatened to bring a
complaint before the State Bar and also to

seek criminal charges against Berry on
the grounds that portions of the video- -

taped deposition amounted to illegal elec-
tronic eavesdropping. Berry denied any
improper conduct during the course of the
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: : Overtheyears, the Sclentology organi-
gation has been accused of waging relent-
Jess campaigns, both in and out of court-
rooms, against its critics. The accusations
oftenare grounded in words penned years
ago by Scientology founder Hubbard at
_the time he first created the group in his
"+ image in the 1950s. Very early on, Hub-
" * bard wrote that “the law can be used very
easily to harass,” and instructed his fol-
lowers to go on the attack whenever chal-

lenged by detractors.

In the 1960s, Hubbard's fierce attitudes

" toward his enemies resulted in an edict
known as the “fair game policy,” which
said that anyone interfering with Scien-

- tology cnuld be “tricked, sued, lied to or
destroyed” for their actions. Although
Scientology officials say Hubbard quickly
rescinded the policy after it was misinter-
preted, Scientology critics continue to in-
sist that fair game continues to be prac-
ticed.

In 1984, for example, Los Angeles Su-
perior Court Judge Paul Breckinridge Jr.
concluded in a decision on a Scientology
lawsuit that the group, “with its ‘fair
game’ doctrine, has harassed and abused
those persons not in the church whom it

. perceivesasenemies.”

' Despite -its occasional setbacks in
court, Scientology won its biggest legal

21 victory last fall when the Internal Reve-
nue Service suddenly dropped its 30-year
challenge to Scientology’s tax-exempt
claim as a bona fide religion. The IRS’ de-
cision will allow scores of individual Sci-
entology entities to avoid paying taxes on
their incomes, a savings expected to
amount to tens of millions of dollars annu-

"~ __Emboldened by its victory over the

- -* RS, Scientology 1s expected by opposing

attorneys to continue its aggressive legal

battles against critics who view the orga-

nization as a dangerous cult and a com-

mercial ripoff. In that sense, it's possible

that the dismissal of the Fishman case is

more an aberration than a trend in Scien-

tology litigation. Indeed, if Scientology's

libel lawsuit against Time does proceed to

trial, the case will unfold as a critical test

of the group's reputation 40 years after its

establishment by Hubbard.

If nothing else, that means opposing
lawyers will continue to learn what it's

. like togoup against an aggressive and de-

- termined adversary.

. “Scientology-related litigation is a
great way to develop your litigation
skills,” said Graham Berry. “It certainly
will turn anyone into a hard-nosed litiga-
tor overnight.”
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B The dismissed case, Church of Scientol-
0gy International v, Fishman, CV-91-6426,
sought at least $1 million in damages
against each of the two defendants for
their comments in Time, The complaint
in the Fishman case alleges that Fishman
and Geertz falsely claimed in the Time
magazine article that Fishman was or-
dered by church officials to kill the psy-
chiatrist and then commit suicide in the
wake of Fishman’s 1988 arrest in a
fraudulent financial scam. The complaint
also alleges that Fishman, who received a
five-year prison term for his role in the
fraud. a)so alleged a Scientology connec-
tion w0 the scam. Scientology éfficials
deny any connection to Fishman's crime,
along with the murder and suicide

Dismissed Suit
Sparks Flurry
Of Accusations

Scientology v. Critics

By Steven Pressman

‘Special to the Dady Journal
For years, the Church of Scientology
has been synonymous with bitter litiga-

-tion battles, But the 40year-old religious In their lawsuit against Fishman and
organization, long known for its aggres- Geertz, Scientology lawyers said the
sive legal tactics, threw in the towel re- group *had enjoyed a good reputation as
cently on a federal lawsuit in Los Angeles an organization dedicated to the dissemi-
that it had been waging against two crit- nation and promotion of the Scientology
ics L religion.” The lawsuit also claimed that

de&sservmg as a legal setback, the

_ the two defendants were “motivated by
action in the case also may hinder Scien-

illwill and {a] desire to destroy the reli-

tology’s pursuit of a related libel lawsuit

8gainstTlri1emagazine. SuPagezs—SCIENTOLOGY
The turn of events in the Los Angeles

case vividly illustrates the acrimony and

nasty accusations that have been a fea. Continued trom Page 1

ture of Scientology-related fitigation. In gious activities” of Scientology.

this case, lawyers on both sides of the As the Fishman case proceeded to trial,

dispute have accused the other of abus-
ing the judicial system while conducting

- Court documents filed in the case out-
line numerous allegations of dirty tricks
played by Scientology lawyers and opera-
tives that include spying on an opposing

law firm, hinting at an attorney’s sexual
preferences and seeking criminal or State
charges agzingt oppasing coursel In
response, Scenivlogy attorneys accused
the opposing law firm in the case of gen-
erating an “abusive and hostile” climate
that ultimately forced Scientology to
abandon the lawsuit. -
’Iheswiﬂofdm'gesstemsﬁ'omasﬁt
filed in November 1991 by the Church of
Scientology International, the Los Ange
les-based “mother church” of the Scien-
tology religion founded in the 1950s by
science fiction writer L. Ron Hubbard.
The lawsuit claimed that former adherent
Steven Fishman and his Florida psychia-
trist, Uwe Geertz, defamed Scientology in
a critical article about the organization
that appeared in Time magazine in June
1991. Scientology lawyers have filed a
separate $416 million libel action against
Time that is still in the discovery stage in
state court in New York.

Scientology lawyers successfully fought
off six Ssummary judgment motions
brought by Graham Berry and Gordon

oun, partners at Los Angeles’ Lewis,
D'Amato, Brisbois & Bisgaard who repre-

- sented Geertz. (Fishman represented

self in pro per) But in February, Sci-
entology’s lead trial lawyer abruptly filed
a motion to dismiss the case with preju-
dice, which was granted by 1) S. District
Judge Harry Hupp.

The decision to drop the case prompt-
ed Berry and Calhoun to seek sanctions,
including the recovery of attorney fees,
against Scientology on the grounds of ma-
licious prosecution, But Hupp, in an April
4 ruling, declined to punish Scientology
for bringing its original lawsuit. At the

| same time, Hupp tumed down a Scientol-

I ogy bid to impose similar sanctions
against the Lewis D'Amato lawyers,

' "Basically, I think the judge just wanted
to bring an end to this case,” said Berry, a
New Zealand native and veteran of previ-
ous litigation battles against Scientology.

Berry believes Hupp's earlier dismissal

. of the case against Fishman and Geertz
does not bode we]) for Scientology’s
pending libel claims against Time maga-
zine, a case in which he is not involved.
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Scientology Suit Is Dismissed

“This will cut the heart out of the claim in
the Time case,” said Berry. He pointed to
pretrial testimony in the Los Angeles case
indicating that Scientology officials con-
sideréd the comments by Fishman and
Geertz to be among the most damaging
in the Time article, a lengthy cover story
entitled “Cult of Greed.”

But Scientology lawyers say Hupp's ac-
tion will have no effect on their New York
case against Time. Instead, they say they
were forced to drop the case against Fish-
man and Geertz in response to “harass-
ment and abuse” heaped upon Scientol
ogy followers whom Berry attempted to

‘depose during pretrial discovery.
" In particular, Scientology officials were
‘incensed when Berry arranged for six
. process servers to deliver deposition sub-
poenas to several entertainment celebri-
ties during a Christmas party held last
December at the Scientology Interna-
tional Celebrity Centre. Four of the celeb-
rities — actresses Juliette Lewis and
Kelly Preston Travolta, and musician-
singers Isaac Hayes and Maxine Nightin-
gale — are Scientologists whose testimo-
oy was sought by Berry to demonstrate
* that critical media accounts about Scien-
tology did not adversely affect their opin-
ions of Scientology. The fifth celebrity
served with a subpoena, actor Charles
Duming, is not a Scientologist but ap-
peared at the Christmas party dressed as
Santa Claus.

When the celebrities later balked at ap-
pearing for their depositions, Berry ob-
tained a federal magistrate’s order direct-
ing Scientology to make each of the wit-
nesses available for up to two hours of
testimony. Rather than require the ccleb-
rities to undergo the depositions, how-
ever, Scientology lawyers decided to drop

Whatever the result, an even more vit-

: riolic war of words broke out among the
" lawyers in the case after Hupp dismissed
the underlying suit In a motion seeking
sanctions against Berry and Calhoun,
Lubell accused the Lewis D’Amato attor-
neys of exceeding proper bounds in de-
fending against Scientology’s lawsuit.
Their conduct, wrote Lubell, “was a calcu-
lated and relentless resort to false accusa-

~ tions, frivolous arguments, defiance of
court rules and orders, and tactics de-

signed not to defend against a claim, but’

* to inflict needless expense and effort”

the defamation case against Fishman and °

Geertz.
..The Scientology attorneys also object-
- ed to a variety of depositinn questions put
tc other witnesses in the case that, they

argued, delved improperly into religious

beliefs and practices.

Scientology “always has been willing to
litigate to achieve justice, but when it is
told it must subject its parishioners and
" anybody associated with it in any way to
such blatant harassment and sacrilege,
{it) cannot pursue its claims,” read part of
. Scientology’s 34-page motion to dismiss
its lawsuit. The motion was prepared by
Jonathan W. Lubell, a partner at New
York’s Morrison, Cohen, Singer & Wein-
stein who is also representing Sciento}
ogy in the Time case.

‘Berry interpreted Scientology’s deci-
siontodropmeczseasamajorlegal de-
feat for the controversial organization.
“Their reason for surrendering is that we
made it clear that they never had a case,”
said Berry. He thinks the dismissal will
weaken Scientology’s use of litigation as a
WCEPOR againgt its adversanes.,

upon Scientology. Lubell also claimed
; that Berry and Calhoun had litigated the
case “with a vindictive purpose” aimed at
- harmning Scientology’s reputation. :
Hupp, however, hardly seemed con-
vinced by Lubell's arguments. In fact, the.
' judge questioned Scientology’s own cour-
thouse reputation during a pretrial hear-
ing last December that occurred before

. Scientology sought dismissal of its case.

"I want you to treat each other profes- -

. sionally,” Hupp told the bickering lawyers
at the time, according to a transcript of
the hearing. “Now, you know, the church
has a bad reputation as a litigant for try-
ing to run up people’s costs. And here
you're accusing them of doing the same
thing to you. I don't want you to use those
tactics in this case and I don't want them
to use those tactics,” said the judge.

Not to be outdone, Berry leveled his
own accusations of improper conduct on
the part of Scientology lawyers and other
officials involved in the lawsuit, all of
which have been denied by the Scientolo-
gists. “They were accusing me of being a
homosexual,” Berry said in a March 9de-
claration. According to Berry’s declara-
tion, a male Scientology official appearing
at his earlier deposition “blew me a kiss,
threw a doily at me and said I might be
needing it that weekend.” Berry also
claimed that Kendrick Moxon, a lawyer
for Scientology, “made further outra-
geous remarks accusing me of various
sexual activities...”

During the case, Berry also accused
Moxon’s law firm, Bowles & Moxon, of

. conducting an investigation of both Berry
and the Lewis D'Amato firm. Scientology
attorneys often hire private investigators
to investigate opposing lawyers and liti-
gants. Moxon and Scientology officials
describe these operations as normal- liti-
gation tactics commonly employed by
most lawyers. In the Fishman case, how-
ever, Judge Hupp instructed Moxon's
firm to cease any improper inquiries
aimed at Berry’s firm.

In one of several declarations he filed
in the case, Berry said Moxon com-
plained about videotaping arrangements
for one of the depositions in the case. Ac-
cording to Berry, Moxon threatened to
bring a complaint before the State Bar
and also to seck criminal charges against

Berry on the grounds that portions of the
‘videotaped deposition amounted to illegal
‘electronic eavesdropping. Berry denied

any improper conduct during the course

of the depositions.

Over the years, the Scientology organi-
zation has been accused of waging relent-
less campaigns, both in and out of court-
rooms, against its critics. The accusations
often are grounded in words penned
years ago by Scientology founder Hub-
bard at the time he first created the group
in his image in the 1950s. Very early on,

. Hubbard wrote that “the law can be used
very easily to harass,” and instructed his
followers to go on the attack whenever

; challenged by detractors.  + - ]

" In the 1960s, Hubbard's fierce attitudes
toward his enemies resulted in an edict

" known as the “fair game policy,” which

. said that anyone interfering with Sciento}l-
ogy could be “tricked, sued, lied to or de-
stroyed” for their actions. Although Scien-

 tology officials say Hubbard quickly re-

. scinded the policy after it was misinter-
preted, Scientology critics continue to in-
sist that fair game continues to be prac-

. In 1984, for example, Los Angeles Su-

| perior Court Judge Paul Breckinridge Jr.
concluded in a decision on a Scientology

' lawsuit that the group, “with its ‘fair
game’ doctrine, has harassed and abused
those persons not in the church whom it

- perceives as enemies.” ) :

. Despite its occasional setbacks in
court, Scientology won its biggest legal
victory last fall when the Internal Revenue
Service suddenly dropped its 30-year
challenge to Scientology's tax-exempt
claim as a bona fide religion. The IRS de- -
cision will allow scores of individual Sc-
entology entities to avoid paying taxes on
their incomes, a savings expected to
amount to tens of millious of dollars annu-

y.
Emboldened by its victory over the
IRS, Scientology is expected by opposing

. aftorneys to continue its aggressive legal

battles against critics who view the or-
ganization as a dangerous cult and a com-
mercial ripoff. In that sense, it’s possible
that the dismissal of the Fishman case is .
more an aberration than a trend in Scien-
tology litigation. Indeed, if Scientology’s
libel lawsuit against Time does proceed to
trial, the case will unfold as a critical test
of the group's reputation some 40 years
after its establishment by Hubbard.

If nothing else, that means opposing
lawyers will continue to learn what it’s

"like to go up against an aggressive and
determin

ined adversary. “Scientology-relat-
ed litigation is a great way to develop your
litigation skills,” says Graham Berry. “It
certainly will turn anyone into a hard-
nosed litigator overnight.”




